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Current Topics. 
The 1st January, 1940. 


THE attention of readers should be drawn to the fact that 
the London Government Act, 1939, the Access to Mountains 
Act, 1939, and the Riding Establishments Act, 1939, come 
into operation on Ist January, 1940. The first-named is a 
comprehensive measure consolidating with amendments 
certain enactments relating to local government in London. 
The contents of the second and third statutes have already 
been sufficiently indicated in these columns in the course of 
comments made during their passage through Parliament. 
It may be recalled that the House to House Collections Act, 
1939, the Adoption of Children (Regulation) Act, 1939, and 
the Marriage (Scotland) Act, 1939, would also have come into 
operation on the same day but for the provisions of the 
Postponement of Enactments (Miscellaneous Provisions) Act, 
1939, which defers the operations of the above-named 
measures except as regards s. 8 of the Act relating to the 
adoption of children. It should also be noted that from 
Ist January, 1940, registration on sale of land will be 
compulsory in Surrey, the first order made by the Board of 
Trade under the Prices of Goods Act, 1939, will come into 
operation, and tests of competence to drive a motor vehicle 
will be resumed. In connection with the last named, holders 
of provisional licences desiring to take the test should make 
application on the appropriate form which is obtainable 
from any local taxation office. 


Divorce Lists: Relief of Congestion. 

SHort.y before the end of last term, Sir Boyp Merriman, P., 
made an interesting statement with regard to the lists of 
matrimonial causes. The large increase in the number of 
petitions filed at the Principal Registry in consequence of the 
Matrimonial Causes Act, 1937, and the novelty of some of 
the problems raised by the Act, had, the learned President 
observed, inevitably resulted for the time being in considerable 
congestion in the divorce lists in London; but for the first 
time since the effect of the Act had been felt there had been 
a marked improvement in the state of the lists, and it was 
reasonably certain, in the absence of any unforeseen circum- 
stances, that the improvement would be _ increasingly 
maintained. His lordship based this conclusion on the 
following facts: Of the 1,473 causes in the Undefended List 
for last term, 992 would be disposed of. Having regard to 
the state of the Defended List, it had only been possible to allot 
for the Undefended List two days in addition to the usual 
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Mondays, but the allotment of extra days at the beginning of 
next term would ensure that the cases carried over would be 
disposed of early in the sittings. Those cases had been set 
down on or after 21st July, 1939. The number of undefended 
causes set down for next term was 600, making a total awaiting 
trial of 1,081. Of the 1,225 Defended Non-Jury Causes in 
last term’s list 686 had been disposed of, leaving with the 
293 causes set down for hearing next term a total 
awaiting trial of 832. In regard to this figure, which 
his lordship described as “ still formidable,” attention was 
drawn to the following points: First, the number of causes 
was increased by the inclusion of causes which, but for the 
war, would have appeared in one or other of the jury lists. 
Secondly,. the number of cases disposed of exceeded those 
since set down for trial by nearly 400 ; and the same tendency 
was apparent in the number of new petitions filed at the 
Principal Registry. Thirdly, where at the beginning of the 
Michaelmas Sittings on 3rd October the average date of 
setting down the causes at the head of the list was 3rd 
December, 1938—an interval of exactly ten months, including 
the Long Vacation—the corresponding date in respect of the 
causes now at the head of the list was 7th June, 1939. The 
interval between setting down and trial had, therefore, been 
shortened during those sittings by over three months. 


War Damage to Property: Insurance. 

The joint committee convened by the Association of 
British Commerce to consider the report of the Weir Committee 
and the Government statement of policy concerning an 
indemnity plan to cover war risk to property have issued 
their report. The committee included representatives of a 
number of other bodies, among them being The Law Society, 
a number of friendly societies and property trusts, the 
Federation of British Industries, the Chamber of Shipping 
of the United Kingdom, the National Chamber of Trade, 
the Corporation of Insurance Brokers, the Royal Institute 


| of British Architects, and the Auctioneers’ and Estate Agents’ 


Institute. The unanimous conclusion of the committee 
is that a mutual indemnity scheme is essential to the restora- 
tion of confidence in what is described as the greatest of 
the national assets and that such a scheme is a practical 
method of ensuring that the qualified and contingent assistance 
to be afforded by the State can be supplemented as may be 
necessary to ensure full compensation and to prevent any 
part of the burden of damage from resting where it may 
happen to fall. The undertakings given by the Government 
are criticised as contingent and without legal effect, and as 
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affording no relief whatsoever during the continuance of 
hostilities, while any compensation thereunder must be 
indefinite both in amount and in point of time. The 
committee emphasises that, to remove these defects, the 
proposals it puts forward attempt nothing more than to 
spread over the whole property-owning community a burden 
of damage that will fall upon that body in any event. In 
default of action in that direction the damage not compensated 
out of public funds must fall fortuitously and therefore 
unfairly and this, it is urged, is the prime reason for the lack 
of confidence admittedly prevalent. 


A Proposed Scheme. 

THE committee is, therefore, of opinion that some scheme 
should be devised, and puts forward a number of recommenda- 
tions respecting its broad outlines. The scheme should be 
a Government one, sanctioned by Parliament, and provide 
for full compensation for war damage to fixed property. 
It should apply to all fixed property, be compulsory and 
begin as early as possible. A flat rate of premium of 2s. per 
cent. on the amount for which the property is insured against 
fire, payable annually during hostilities, is recommended 
in respect of all properties irrespective of character, size 
The premiums would be payable through 
The Government’s present 


and location. 
approved insurance companies. 
arrangements for immediately assessing all damage should 
remain and certificates of assessed damage should carry 
interest at an appropriate rate until the date of payment. 
When hostilities cease and the total damage is ascertained, 
the Government should implement the pledge set out in 
para. 5 of its statement of policy, and only in so far as this 
may not be sufficient to meet the total loss should the balance 
be raised by post-war premiums at a rate not excceding 
10s. per cent. per annum for such number of years as will 
suffice to ensure payment of compensation in full. These 
post-war premiums would be a first charge on the property 
and should create no personal liability. It is suggested, 
moreover, each owner should be exempted from such premiums 
in respect of the first £500 of the total value of the properties 
in his ownership, and that special consideration should be 
given to agricultural buildings. Finally, it is recommended 
that payment for the damage should be made as soon as 
possible after hostilities cease, while it is suggested that it 
might be made by the issue of negotiable Government 
bonds at an appropriate rate of interest in multiples of small 
denominations redeemable by annual drawings. 

Road Accidents and the Black-out : Contributory 

Negligence. 

AN interesting suggestion is made in a recent letter to 
The Times by a solicitor having wide experience of ** running- 
down” actions, with a view to obviating certain difficulties 
which confront dependents of pedestrians killed in road 
accidents during black-out hours. The writer states that 
he has in his office many cases where pedestrians have met 
with fatal accidents owing to the black-out, and where, 
because of lack of evidence of independent witnesses, the 
widows, children and other dependents of the victim have no 
form of legal redress. ‘‘ The victim himself,’ the letter 
continues, “‘is dead, no independent person has seen the 
accident owing to the black-out, and of course the owner of 
the motor vehicle always alleges that the pedestrian walked 
into the car not looking where he was going, and there is no 
evidence to rebut the driver’s statement.” It is therefore 
suggested that the law should be amended to the effect that 
if any person brings upon the highway a mechanically 
propelled vehicle during the black-out hours he does so at his 
own risk and must accept full consequences following any 
accident in which he is concerned, and that it shall be no 
defence to allege contributory negligence on the part of any 
pedestrian involved in the accident. While fully appreciating 





the motives underlying the foregoing suggestion, it should 
not, we think, be forgotten that in many cases the plea of 
contributory negligence is justified on the facts, and where 
this is the case the driver by a denial of his right to set up 
such a defence would, in our view, have a legitimate grievance. 
The insurance companies might well, as the writer of the 
letter suggests, adequately protect themselves by a slight 
increase in their premiums: but this would not meet the 
difficulty on the part of the driver who, having innocently 
caused the death of another, should be entitled, even in a 
civil action, to give what evidence may be available in his 
defence. 


Local Authorities : Contracts for Emergency Work. 

In the course of a circular recently sent by the Air Raid 
Precautions Department of the Ministry of Home Security 
to local authorities on the subject of prime cost contracts 
for emergency work, it is stated that the Minister has received 
representations from many quarters to the effect that local 
authorities are unable to obtain tenders for aid-raid shelter 
work and that contractors are declining to undertake the 
work except on a cost plus profit basis. In response to 
guidance, which has been sought in these circumstances, 
the circular recommends terms to apply not only to the 
work of construction, erection and adaptation involved in 
the Government's shelter programme, but also to the work 
of demolition, repair and reconstruction which may become 
urgently necessary in the event of extensive damage resulting 
from air attack on a considerable scale. In regard to the 
latter, circumstances would not allow time for the normal 
system of tendering and it would not be practicable to give 
out the work on contracts of the ordinary lump sum type : 
but, while admitting this, the Minister desires to make it 
clear that in view of the dangers inherent in the cost plus 
profit form of contract, such form of contract should only 
he used when it is impossible to proceed on the ordinary 
basis of tender and detailed specification. In no case, the 
circular states, should the contractor's remuneration be based 
on a fixed percentage of an unascertained cost. As regards 
works under the Government’s shelter programme, it is 
recommended that all cases, in which under present circum- 
stances it is found to be impracticable to obtain tenders, 
should be submitted to the Regional Technical Adviser for 
approval. A draft form of contract, which has been drawn 
up by the Minister’s technical advisers and approved by the 
Constructional Trades Civil Defence Committee, is enclosed 
with the circular to meet cases where the prime cost contract 
cannot be avoided. The circular and draft form of contract 
are published by H.M. Stationery Office, prices 4d. and 1d. 
net respectively. 


Recent Decisions. 

In Bomford v. Osborne (Inspector of Taxes) (The Times, 
21st December) the Court of Appeal (CLauson and Gopparp, 
L.JJ., Scorr, L.J., dissenting) affirmed (save on a minor 
point) a decision of Lawrence, J. (83 Sor. J. 624) who, 
contrary to his own view and following Lowe v. Inland 
Revenue Commissioners, 21 Tax Cas. 597, upheld the validity 
of an apportionment of assessment between Scheds. B and D 
to the Income Tax Act, 1918, without dividing up land 
worked as an ordinary mixed farm as one unit. Part of 
such a farm could be said to be occupied as gardens when, 
in the course of rotation, it was occupied for one year for a 
garden crop and for another for a farm crop. 

In Butler v. Standard Telephones and Cables, Ltd., McCarthy 
v. Same (The Times, 2\st December), Lewis, J., found that 
the subsidence of the plaintiffs’ houses was due to poplar 
trees, the roots of which by sucking up water in the clay soil 
had caused a shrinking of the foundations, and held that the 
plaintiffs were entitled to recover damages from the defendants 
who had planted the trees (Middieton v. Humphries, 47 Ir. 
L.T. 160, approved). 
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The National Service (Armed Forces) 
Act, 1939. 


Laability to Military Service. 

UNDER the Military Service Acts, 1916 to 1918, all men 
between certain ages were automatically added to the Army 
Reserve. Accordingly these men became liable to go on active 
service as soon as a notice under the Reserve Forces Act, 1882, 
was served. The new Act regulating liability to military 
service—the National Service (Armed Forces) Act, 1939— 
is constructed on a different plan. 

The Act applies to all male British subjects who have 
attained the age of eighteen and have not attained the age of 
forty-one (s. 1). By itself the Act creates no legal liability. 
It gives power to the executive authority—the King—-to 
issue proclamations rendering men who are between certain 
ages on the date of the proclamations liable to be called up 
for service in the armed forces of the Crown-(s. 1). So far, 
by the combined effect of proclamations dated Ist October 
and Ist December, men aged twenty to twenty-one on 
Ist October or twenty to twenty-two on Ist December, 
have been made liable for service. The effect of these 
proclamations is to impose a legal liability to military service ; 
but it is wrong to speak of them as proclamations * calling 
up”? men. The actual calling up is done by an individual 
notice (s. 4). 

Section 11 contains a list of excepted classes of men who, 
notwithstanding the issue of a proclamation affecting their 
age group, will not become liable to military service. The 
most important case is men in holy orders and regular ministers 
of any religious denomination (s, 11 (1) (e)). It is also to be 
noticed that British subjects who are nationals or citizens 
of some other part of the Empire under an Act in force there, 
or were born or are domiciled in some other part of the 
Empire, are exempt from liability to service, but only if they 
are ordinarily resident outside Great Britain (s. 11 (1) (q)). 
A person who has lived in Great Britain for two years or more 
is deemed to be ordinarily resident here, unless he is here 
only to attend a course of education or for some other 
temporary purpose (s. 11 (3)). 

There is a further exemption (s. 11 (1) (4)) for persons in 
the service of the government of some other part of the 
Empire who are only here on account of their employment. 
Members of the armed forces and cadets under training are 
naturally exempt (s. 11 (1) (e) (d)); and lunatics, mental 
defectives and registered blind persons (s. 11 (1) (f) (g)) 
are also obvious exceptions. 

Where a man attains the age of forty-one before the liability 
to military service becomes effective that liability ceases. 
If, however, he is enlisted and begins to serve before attaining 
forty-one, he has no right to be released from service (ss. 1 (2), 
11 (3)). 

Registration. 

All persons who become liable to service under a proclama- 
tion are under an obligation to apply for registration in the 
military service register in accordance with directions given 
by the Minister (s. 2: National Service (Armed Forces) 
Miscellaneous Regulations, Pt. II), and to furnish any 
particulars required by the Minister. They then receive 
a certificate of registration, which must be produced on 
request to a constable in uniform. The most important 
among the particulars to be furnished is the occupation. 
Schedule of Reserved Occupations. 

The Minister of Labour and National Service (who is 
responsible for the administration of the Act) has issued a 
Schedule of Reserved Occupations. This document is not 
mentioned in the Act, and has not the force of law. Therefore, 
a man who is on the Schedule of Reserved Occupations is not 
in any sense exempt from military service. The legal position 
js a simple one : all persons within the terms of a proclamation 


. 





are legally liable to serve, but the executive authority does 
not choose to call them all up. By the exercise of its discretion 
it preserves a balance between industrial and commercial 
requirements on the one hand and military requirements on 
the other. The instrument for achieving this object is the 
Schedule of Reserved Occupations. Men in the occupations 
placed on this list are required in the national interest to 
remain at home, and will not be called up. The schedule is 
applied entirely as a matter of internal administration. The 
occupation is derived from the particulars registered, which 
are checked, if necessary, by inquiry from the employer as to 
the precise nature of the occupation. 


Medical Examination. 

After registration there is the further obligation to attend 
for medical examination (s. 3, Miscellaneous Regulations, 
Pt. If). Until this has taken place the power to call up 
cannot be exercised. All men examined are placed in one of 
the four grades specified in the Miscellaneous Regulations, 
r. 9, and are notified which grade they are in. The normal 
men who have only minor disabilities which ean be remedied, 
have normal health and strength, and are capable of physical 
exertion suitable to their age, are placed in Grade I. Men 
placed in Grade 2 are rather below the normal, but suffer 
from minor disabilities, and whilst capable of a certain amount 
of exertion, are not fit to undergo severe strain. Men in 
Grade 3 show marked disabilities and are fit only for light 
work, whilst those in Grade 4 suffer from progressive organic 
disease or are otherwise permanently incapacitated even for 
a limited amount of exertion. 

All grades are legally liable to be enlisted, but the Minister, 
in the exercise of his discretion, will refrain from calling up 
men who are unfit for service. 

An enlistment notice may be served at any time after the 
medical examination (s. 4). This is the calling up notice 
proper, and states the time, place, and unit where the person 
served is to report, giving at least two clear days’ notice. 
On the day specified in the notice the person served with it 
is deemed to be duly enlisted. Proceedings may therefore 
be taken against him as a deserter if he does not report as 
directed. 

After the medical examination an opportunity is given to 
apply on the ground of exceptional hardship for postponement 
of the liability to serve. This is likely to assume some 
importance when the higher age groups are affected. Detail 
will be given after examining the position of conscientious 
objectors. 


Conscientious Objectors. 

A man who would otherwise be liable to be called up under 
the Act may claim that he conscientiously objects to being 
registered for military service or to performing any kind of 
military service or to performing combatant duties (s. 5). 
If so, he will apply for provisional registration in the Register 
of Conscientious Objectors instead of in the Military Service 
Register, and will furnish certain particulars to the Minister 
(s. 5: Miscellaneous Regulations, Pt. V). Then, within 
fourteen days after the provisional registration, he must apply 
to the local tribunal to allow him to be registered. 

It seems from some of the applications that the meaning 
of conscientious objection has sometimes been misunderstood 
by the public. To begin with, it is evident that a conscientious 
objector is a person who objects to military service. But this, 
of course, is not enough; the privilege of relief from service 
is given only to men who object on grounds of conscience. 
A fair interpretation of this is that conscientious objectors 
are persons who are convinced that it is wrong, as the case 
may be, to fight, to be a member of an army, or to take part 
in war preparations to the extent of being registered. It is 
not necessary for the objection to be on religious grounds : 
a person who has no religion is entitled to object if, in his view, 
he is doing something wrong. 
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Every applicant for registration as a conscientious objector 
must satisfy the tribunal that his objection is genuine. He 
is entitled to be represented by a solicitor or counsel and the 
Minister is entitled to be similarly represented (Miscellaneous 
Regulations, r. 18). The issue before the tribunal is whether 
the objection is genuinely made on conscientious grounds. 
The tribunal is not intended to argue with the applicant, 
but to ask questions for the purpose of investigating whether 
his case is genuine. From a political standpoint, most people 
look with disfavour on conscientious objectors. Nevertheless, 
Parliament has decided that they are entitled to exemption 
and the function of the tribunal is not to criticise their conduct 
but to ascertain whether they are genuine. 

In connection with the conduct of these applications, 
certain points may usefully be noted. 

The objector must prove by the evidence of himself and 
other witnesses that he genuinely believes that it is wrong 
to fight, to be part of the armed forces, or to take part in 
preparations for war, as the case may be. 
the state of his mind, which, as Lord Justice Bowen once 
said, is as much a fact as the state of his digestion. If the 
applicant has belonged for a long period of years to a religion 
one of whose precepts is that fighting is wrong in all cireum- 
stances, and he brings a minister of that religion to give 
evidence of its teachings and confirm the fact that he has 
belonged to it for a long time, the state of his mind is fairly 
established. In some cases the applicant belongs to a religion 
which, as a body, has no conscientious objection to war. 
For instance, neither the Church of England nor the Roman 
Catholic Church, as a body, regards war as wrong where there 
is a sufficient cause for it, e.g., defence against invasion ; 
thus a Roman Catholic objector was rightly reminded by the 
judge that his church had preached the Crusades. But 
individual members of such a church may be able to show that 
they, as individuals, have a conscientious objection. The 
evidence of such an individual standpoint should be clear and 
independent. 

Applicants who object not on grounds of religion but on 
grounds of pacifism or other quasi-philosophical theories are 
in the same position. It is not sufficient for such an applicant 
to say: “I have a theory of my own according to which it is 
foolish to fight.” He must prove that his settled opinions 
make fighting wrongful in a moral sense. 

The applicant’s occupation may be important evidence. 
When he objects to belonging to a fighting unit, but not to 
taking part in war preparations, the occupation is of no great 
assistance. But if he objects to be registered at all on the 
ground that his conscience will not let him take part in war 
preparations, it is very relevant to say that he is working 
in a munition factory and that his conscience has not prevented 
him from taking part to that extent in preparations for war. 
This factor, however, is not conclusive, for the applicant 
may have the greatest possible objection to his work, but 
may continue it to maintain his family until he can find other 
work. 

The order of the tribunal may take three possible forms 
according to the circumstances (s. 5 (6)). That the applicant 
be registered unconditionally as a conscientious objector ; 
that he be registered conditionally on doing special civilian 
work; or that he be registered for military service, but for 
non-combatant duties only. 

The applicant and the Minister both have the right to 
appeal within twenty-one days to an appellate tribunal 
(s. 5 (4): Miscellaneous Regulations, r. 13). 


Postponemen t. 


The issue is as to 


In cases of exceptional hardship there is no right to exemp- 
tion, but there is a right to apply for a certificate of postpone- 
ment of liability to be called up under the Act (s. 6 (1)). 
Under the Military Training Act, 1939 (which has been 
suspended for the duration of the war), there was a fixed 
liability to military training for six months, but an application 





could be made to postpone or anticipate the training period 
on the ground of special circumstances (s. 7 (3)). Such 
applications were obviously suitable for the exercise of 
administrative discretion. The Minister could himself allow 
the application, or if he did not do so he could refer it to a 
Military Training (Hardships) Committee. These committees 
were on the same lines as boards of referees under the Unem- 
ployment Insurance Act, 1935, commonly consisting of a 
chairman with legal qualifications and two other members. 
As the liability to training was certain in its incidence, the 
matter of postponement or anticipation was not of great 
importance. Therefore the applicant had to state his own 
case or have an informal representative ; he was not allowed 
to be represented by a solicitor or counsel. This disability 
also applied to the Minister; but he, of course, would be 
represented by a qualified official. Either the Minister or the 
applicant could appeal against the decision of the Committee 
to the Umpire appointed under the Unemployment Insurance 
Act. 

It might have been expected that for the very different 
case of an indefinite liability to military service, affecting men 
over a wide range of ages, where postponement may be 
practically equivalent to exemption, the procedure would 
be modified. In fact, however, the procedure under the 
National Service (Armed Forces) Act is the same as under 
the Military Training Act. Only the name of the Committee 
has changed—it is now the Military Service (Hardships) 
Committee. The abnormal person, the conscientious objector, 
has therefore a tribunal of high standing to decide his case, 
and may be legally represented, but the normal person, 
applying for postponement on the ground of exceptional 
hardship, has to apply to an administrative tribunal whose 
standing is not comparable to that of the county court, 
and has no assistance in explaining the nature and degree 
of the hardship. But there is nothing to prevent a legal 
adviser from preparing the applicant’s case for him in writing, 
so that he may give it to the Committee and then answer 
in person any questions they wish to raise. 

Under s. 6 (7) of the Act the Minister may make regulations 
setting out the principles on which applications for postpone- 
ment are to be considered. The Minister has accordingly 
made the National Service (Armed Forces) Postponement 
Certificates Regulations, 1939, which divide the possible 
applications into three classes. The first is where the applicant 
relies on his domestic position. 

Some domestic hardship is probably caused in most cases 
where there is liability for military service. The regulations 
require that, in order to justify postponement, there must be 
specific circumstances which will cause hardship to the 
applicant and his dependents over and above that which the 
calling up of men might normally be expected to cause. The 
effect on the dependents rather than the effect on the applicant 
is to be taken into account. For instance, in a family where 
three sons are living at home and supporting their parents, 
the calling up of one of them will obviously cause diminution 
of the family income, but this is what might normally be 
expected. If, on the other hand, the applicant has dependent 
on him a parent who is blind and has no other means of 
support, the hardship is something over and above the normal, 
and postponement would clearly be allowed. 

The second class of cases is where the application is founded 
on business responsibilities and interests. 

In these cases the application will be allowed only if the 
business in respect of which the responsibilities and interests 
arise cannot be carried on in the applicant’s absence until 
alternative arrangements have been made for carrying it on ; 
postponement is then allowed until those arrangements have 
been made. Thus, in the case of a managing director of a 
company who is not in a reserved occupation, postponement 
will be allowed only until he can be replaced, and similar 
considerations apply in other cases. 
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THE 


LEGAL & GENERAL ASSURANCE SOCIETY 


announces that the 


WAR RISKS EXCLUSION CLAUSE 


now common to all new Whole Life 
and Endowment Assurances 


CAN BE WAIVED 


by the payment of a moderate extra annual premium 
in respect of the following categories :— 


An extra of £1 per annum per £100 
sum assured for a fixed period of 
five years to cover War Risks in 
the United Kingdom but excluding 
aviation other than as a fare-paying 
passenger on a recognised air route 
within the United Kingdom. 


MEMBERS OF H.M. FORCES 
AND ALL CIVILIANS 
BOTH MALE AND FEMALE 
IRRESPECTIVE OF AGE 


An extra cf £1: 1:0 per annum 
per £100 sum assured to cover War 
Risks both at home and abroad 
provided that at the time the 
proposal is made there is no 
prospect of leaving the United 
Kingdom. 


MALE CIVILIAN LIVES 
OVER 40 YEARS-OF AGE 
AND ALL FEMALES 


The Society is also prepared to consider covering War Risks both at home and abroad in respect 
of male civilian lives under 40 yeurs of age, each proposal being considered on its merits. 


Life Assurance is more necessary to-day than 
ever before. Do not delay in providing your 
dependants with the fullest protection. 


Write or call at once 


LEGAL & GENERAL 


ASSURANCE SOCIETY LIMITED 


ALDWYCH HOUSE, ALDWYCH, LONDON, W.C.2 


Established1836. General Manager : Vernon E. Boys. Assets exceed £47,000,000 
Branch Offices in all the principal Towns 
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ESTABLISHED 1844 
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ALL CLASSES OF LIFE ASSURANCE TRANSACTED 


ANNUITIES 


This Society has specialised in the granting of 

Annuities and at present pays out over 

£1,000,000 each year. Quotations will be 
sent on application to the Manager. 












FUNDS - - - £30,000,000 
20, LINCOLN’S INN FIELDS, LONDON, W.C.2 


Telephone: Holborn 7612 


Temporary Address for Correspondence: Langleybury, King’s Langley, Herts. 


























LAW REVERSIONARY 
INTEREST SOCIETY, LTD. 


(Established 1853.) 


Chairman: THE RT. HON. SIR DENNIS HERBERT, P.C., K.B.E., MP. 
Deputy Chairman: SIR BERNARD BIRCHAM, G.C.V.O. 








Reversions and Life Interests 


Purchased or Advances made thereon. 





Advances made upon Reversions in consideration of deferred charges. 





For full information and Forms of Proposal, apply to the Secretary, at the Society’s Offices : 
No. 20, LINCOLN’S INN FIELDS, W.C.Z2. 
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In the third class of cases, the application is based on 
indir idual cire vostance "4 and other grounds. 

Here some specifie cireumstances must be shown to exist, 
such that the refusal of postponement will cause hardship 
over and above that which the calling up of men will normally 
involve. For example, if an applicant is about to go in for an 
examination, postponement may be allowed until the 
examimation Is over. 

A postponement certificate suspends, while it is in force, 
the power to serve an enlistment notice (s. 7). A certificate 
cannot be given for more than six months, but the holder 
may, at least fourteen days before the certificate expires, 
apply for its renewal for a further period not exceeding six 
months (Miscellaneous Regulations, Pt. V). Renewal is 
governed by the same principles and procedure as the original 
grant of postponement, except that postponement on the 
ground of business responsibilities and = interests cannot 
continue for more than twelve months in all (Postponement 
Regulations, r. 3). 

If the Minister is satisfied at any time that by reason of 
the gravity of the situation it is necessary to do so, he may 
cancel all postponement certificates then in force or suspend 
the right to apply for postponement (s. 8). Thereupon 
enlistment notices may be served as if the legal liability to 
serve had not been suspended. 








° 
Company Law and Practice. 

As I indicated last week the current year has not been pro- 

ductive of many company law cases which 
Review of would, I think, be described as of great 
the Year importance, but there are, in addition to the 
1939.— IT. decisions to which I then referred, a number 

of cases without mention of which an 
article purporting to review the year could hardly be regarded 
as complete. Among those is a case to which I do not think 
I have previously made any reference in this column—Rer 
v. Findlater [1939] 1 K.B. 594. That was, a case arising 
under the share-hawking section of the Companies Act, 1929 
(s. 356), which, it will be remembered, is repealed by the 
Prevention of Fraud (Investments) Act, 1939, as from the day 
to be appointed under that Act. The section renders it 
unlawful to go from house to house offering shares to the 
public or any member of the public: for the purpose of this 
provision “shares” includes debentures, and the question 
before the court was whether the particular documents 
which had been hawked from house to house were debentures. 
The company carried on a mushroom-growing business, and 
sold * units’ from house to house, certificates being issued 
to subscribers. By these certificates the company undertook 
to pay a certain proportion of its profits to subscribers and 
guaranteed a minimum amount. and further undertook that a 
hond would be issued to each subscriber by an insurance 
company, guaranteeing the return of his subscribed capital at 
the end of twenty-one years. The Court of Criminal Appeal 
held that these certificates were debentures because they 
‘appear to contain that which is implicit in the widest 
definitien of a debenture—namely, an acknowledgment of an 
existing debt.” There is, of course, undisputed authority 
for the proposition that a document issued by a company 
and containing an acknowledgment of indebtedness may be a 
debenture (a word which has no precise meaning), but it is a 
little difficult to see that the certificates in question contained 
such an acknowledgment : what the court said on this point 
was that, by undertaking to pay the insurance premiums, “ the 
company takes on itself a liability which is only consistent 
with an acknowledgment of an existing debt.” It would 
appear, therefore, that a document issued by a company may 
he a debenture, although it contains no express acknowledg- 
ment of indebtedness, nor, indeed, any provision by virtue of 
which the holder could sue the company for a debt, provided 





that the document imposes a liability on the company which 
is * consistent with an acknowledgment of an existing debt.” 
The precise import of the words quoted seems a matter of 
some conjecture, and it does seem that the already wide 
meaning of the word “ debenture” was so far extended 
that a debenture, admittedly incapable of definition, clefies 
even description. It also appears a little remarkable that in 
this case the court, before concluding that the certificates 
were debentures, referred to the provisions of three other 
documents issued by the company, a * programme,” which 
appers to have been a circular relating to the units, and form 
of application for the bond, and the insurance company’s 
policy or bond. The relevance of these documents to the 
question whether the certificate was a debenture is not 
clear. ; 

To mention briefly some of the other cases of the year, 
most of which, [ think, have been fully discussed in this 
column. In Sharpe v. Tophams, Ltd. [1939] Ch. 373, the 
articles of a private company provided that every member 
should be entitled to one certificate for all the shares registered 
in his name or to several certificates each for a part of such 
shares: and there was a provision that every member should 
he entitled to one certificate gratis, but should make a specified 
payment for every subsequent certificate. The Court of 
Appeal held that any shareholder of the company was entitled 
from time to time to require the company to issue to him in 
Place of a share certificate for a number of shares, a number 
of certificates, on payment of the appropriate amount, each 
for one or more of his shares. This decision, it should be 
observed, was entirely based on the construction of the 
particular articles. Another Court of Appeal case, Re Cleadon 
Trust, Lid. [1939] Ch. 286, once more shows (inter alia) the 
necessity, if a directors’ resolution is to be valid, of a quorum 
exclusive of directors who hy the articles are precluded from 
voting on the resolution. The main question in the case 
was whether a director who had discharged the debts of a 
subsidiary company without any authority or request from 
the parent company could recover the sums advanced from 
the latter: the decision that he could not did not turn 
primarily on questions of company law. 

The construction of a very common article arose for 
determination Re Moseley & Sons, Ltd. {1939| Ch. 719. 
There the company’s articles of association provided that at 
every ordinary general meeting one-third of the directors, 
or if their number was not a multiple of three, then the nearest 
number to, but not exceeding, one-third, should retire from 
office, the director or directors who had been longest in 
office to be the ones to retire. The number of directors 
having been reduced to two, the question arose whether the 
director who had been longer in office was hound to retire. 
Simonds, J., held that he was not. The article did not 
provide for retirement unless one of two conditions was 
satisfied : either there must be a number which was one-third 
of the directors, or there must be a number which was nearest 
to but not exceeding one-third. In the case of two directors 
neither condition could be satisfied. 

A point of some importance was decided (though not, I 
think, for the first time) in Transport. & General Credit 
Corporation v. Morgan [1939] Ch. 531, and is apt to be 
overlooked in scanning the reports, as the case raised other 
and somewhat complex questions which had nothing to do 
with company law. It will be remembered that by virtue 
of s. 266 of the 1929 Act a floating charge created within 
six months of the commencement of the winding up of a 
company is, in certain circumstances, invalid. Simonds, 
held that debentures issued less than six months before the 
winding up of the company are not affected Ly the section 
if the floating charge is created by a trust deed executed 
more than six mouths before the date of the winding up. 

Finally, there is the case of In re Oceanic Steam Navigation 
'o., Ltd. [1939] Ch. 41, in which it was held that a company 
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has no power to enter into, nor can the court sanction, a 
scheme of arrangement under ss. 153 and 154 of the Companies 
Act, which involves the doing of any act which is ultra vires 
the company, being in excess of its corporate powers as defined 
in its memorandum. There the company sought the sanction 
of the court to a scheme of arrangement which involved the 
transfer of the whole of its undertaking and assets to a new 
company. The company’s objects did not include any power 
to sell or dispose of its undertaking and it was held that, the 
scheme being wltra vires, the court had no jurisdiction to 
sanction it. 








A Conveyancer’s Diary. 


THE correspondent at whose suggestion this series is being 
written is troubled about the vesting of 
legacies in cases where the will creates a 
life tenancy. This is a matter where loose 
drafting is peculiarly liable to lead to trouble and expense, 
but where there is no reason for the draftsman to feel alarm, 
provided he thinks clearly, knows what he is meaning to do, 
foresees every contingency and expresses his meaning in 
accurate language. He must bear in mind the basie distine- 
tions: First, a legacy may vest in possession at the testator’s 
death, whether there is a life interest in residue or not. 
Second, the life tenant may take for his life the income of the 
fund out of which the legacy is payable, and the legacy may 
vest in possession at his death. In such a case, the legacy 
may vest indefeasibly in interest (though not in possession) 
at the testator’s death, or it may vest in interest at the 
testator’s death, but be defeasible on the death of the legatee 
during the life tenant’s life, or it may be contingent. The 
easiest way of making these distinctions clear is by means of 
examples. 

First, the testator may provide as follows: “I give to A 
a legacy of £500 free of duty. I give my estate on trust for 
sale, efc., and I direct that out of the proceeds of sale my 
trustees shall pay my funeral and testamentary expenses and 
debts and all legacies given hereby or by any codicil hereto 
and any duties on any such legacy given free of duty, and 
subject thereto shall hold the proceeds of sale and the income 
thereof upon trust to pay the said income to X during his life,” 
etc. In such a case, if the estate is £10,000, after deducting 
estate duty and expenses, A’s legacy of £500 and the duty on 
it at, say, 10 per cent. (£50), making £550 in all, is payable 
out of the £10,000, and X gets a life interest on the income 
of the remaining £9,450. A’s legacy vests in A absolutely 
and indefeasibly at the testator’s death, and is payable 
immediately, though payment may be postponed during the 
“ executor’s year.” If A predeceases the testator, the legacy 
lapses, unless it is saved by s. 33 of the Wills Act, 1837. If A 
dies after the testator but before the legacy is actually paid, 
the legacy is, of course, payable to his personal representatives. 

Secondly, the testator may provide for the conversion of his 
estate in the usual way, and may go on as follows: * I direct 
my trustees to hold the trust fund upon trust to pay the 
income thereof to X for life, and subject thereto, to pay the 
sum of £500 to A, and subject thereto to hold the residue of the 
trust fund on trust for B.”’ 

In this case A’s legacy vests indefeasibly at the testator’s 
death, but does not vest in possession until the death of X. 
If A predeceases the testator there will be a lapse of his 
legacy, unless it is saved by the Wills Act, s. 33. If A survives 
the testator but dies in the lifetime of the tenant for life, the 
legacy, being indefeasibly vested, will be payable to his 
personal representatives when it falls into possession by X’s 
death. In such a case, it will be a vested reversionary interest 
forming part of A’s estate, and his personal representatives 
must deal with it accordingly (as between the persons entitled 
to A’s estate). Of course, if A outlives X and dies before the 
£500 is actually paid over, it will be payable to his estate. 


Wills.—V. 








Thirdly the material parts of the will may say: “I direct 
my trustees to hold the trust fund on trust to pay the income 
thereof to X for life and subject thereto to pay the sum 
of £500 to A, and subject thereto to hold the residue of the 
trust fund on trust for B, provided that if A shall die in the 
lifetime of X leaving children or a child such child or children 
shall take and if more than one equally between them the 
said sum of £500 in place of their father A.” 

Such a legacy is called one “ vested subject to divesting.” 
It is rather clumsy and is not often found in well-drawn wills 
The importance of this class of legacy is that it often turns 
out that a badly drawn gift falls within it. The court leans 
towards vesting, and so prefer to find a vested legacy subject 
to divesting rather than a mere contingent legacy. In the 
example given, if A dies in the lifetime of X, his children 
stand in his place. But the above clause is a badly drawn 
one, because, if A died after the testator and in the lifetime 
of X, and if one of A’s children predeceased A or X, the 
court would almost certainly have to be asked whether such 
a child took any part of the £500. The question would be 
whether the death of A “ leaving children ’’ meant what it 
literally means (and what it would necessarily mean if the 
words were “ leaving children him surviving ’’) so that only 
those children of A whom A “* leaves,” i.e., those alive at 
his death, come in, or whether it is to be read * having had 
children,” so that children of A who predecease A also come 
in. I have personally seen at least a dozen cases in the last 
two or three years where this point was raised. 

In the clause which I have given the legacy to A is vested 
at the testator’s death, subject to being divested if A dies 
in the lifetime of X, leaving children, but in no other event. 
The consequence is that if A outlives the testator, but dies 
before the tenant for life without having ever had children, 
the legacy falls back, as being vested, into A’s estate. If he 
dies in X’s lifetime having been predeceased by all his own 
children, there will be a serious question, probably making 
litigation necessary, whether such children take or not. 

Again, my clause is defective because it only provides for 
children to come in if A dies in the tenant for life’s lifetime. 
It does not bring them in if A dies before the testator : in such 
a case the legacy would simply lapse. 

I hope I have said enough to make it clear that vested 
legacies subject to divesting are to be avoided. In case there 
must be such a legacy T suggest the following form: ** Upon 
trust to pay the income thereof to X for life and subject 
thereto upon trust to pay the sum of £500 to A, and subject 
thereto upon trust for B, provided always that if A shall 
die in my lifetime or after my death but in the lifetime of X, 
leaving a child or children him surviving, such children 
who survive A (and in the case of his death in my lifetime 
also survive me) shall take in place of A the said sum of £500 
and if more than one of them in equal shares as tenants in 
common.” 

Under this clause—(1) if A dies in the testator’s lifetime 
leaving children surviving him, such of those children as are 
alive at his death and at the testator’s death take the legacy, 
when payable, whether or not they survive X; (2) if A dies 
after the testator, but before X, leaving children surviving 
him, those children share the legacy, whether or not they also 
survive X : (3) no child of A takes at all unless he outlives A : 
(4) if A dies before the testator without ever having had 
children, or having been predeceased by all his children, the 
legacy lapses: (5) if A survives the testator, but predeceases 
X, without ever having had children, or having been pre- 
deceased by a!l his children, the legacy, when payable, is 
payable to A’s estate because it is vested and the divesting 
contingency has not occurred. 

Finally, the reversionary legacy may be contingent on A 
surviving X. Thus, if the will provides: ‘‘ Upon trust to 
pay the income thereof to X for life and subject thereto to 
pay the sum of £500 to A if surviving at the death of the 
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survivor of myself and X and subject thereto,”’ ete., A will 
get nothing unless he outlives the testator and X. It is 
desirable to avoid references to A surviving X without 
referring to his surviving the testator, since such a gift would 
make trouble if X predeceases the testator, and also to avoid 
speaking of A “ then ” surviving, as “then ”’ is often difficult 
to interpret. 

A contingent legacy may, of course, be complicated by a 
substitutionary gift to the children of A in the event of the 
gift to A failing to take effect. In that case the draftsman 
must consider in whom the substitutionary gift is to vest: 
is it in all A’s children or their estates, or only in such of A’s 
children as outlive A, or only such as outlive A and X ? 

The matters discussed in this article give rise to difficulties 
which are almost always due to careless thinking on the 
part of the draftsman. With precise thinking, the wording 
gives no difficulty, except for the well-known “ catch ”’ about 
the distinction between “ leaving children,” which is construed 
as “having had children,” and * leaving surviving,” 
which means “ leaving” (see Re Cobbold [1903] 2 Ch. 299, 
the correction of Re Cobbold given in Re Davey [1915] 1 Ch., 
at p. 847, and Re Hamlet, 39 Ch. D. 426.) I ought, incidentally, 
to have added that there are further complications if the 
legacy to A or to A’s children is to vest absolutely if A or one 
or more of his children attains twenty-one, but is to be 
contingent till then. 

As I have indicated, the questions of difficulty are in the 
matter of thinking, not of drafting. I suggest, therefore, 
that when the draftsman is confronted with having to make 
a limitation of this sort, he should ask himself the following 
questions: First, where there is no substitutionary gift— 
(1) is A to take whether or not he attains his majority ? 
(2) is A to take in possession at the testator’s death or that of 
the tenant for life ? (3) what is to happen if the tenant for 
life predeceases the testator ? (4) if the legacy is to vest in 
possession at X’s death, is it to vest indefeasibly in interest 
at the testator’s death? or is it to be contingent on A 
survivivg X ? or is it to vest at some other date? What is 
to happen if A dies after the testator and before X ? Second, 
where there is a substitutionary gift—(1) are all A’s children 
or their estates to come in? or only those that outlive A 
and/or the testator and/or the life tenant ? (2) are the 
children to come in whether or not they attain twenty-one / 
(3) what is to happen if A dies never having had children ? 
(4) what is to happen if all A’s children predecease him ? 
and so on. All these reflections must pass through the 
draftsman’s mind before he sets pen to paper. Above all, he 
must never forget that in practice people often die in the 
wrong order. We are all too prone to assume that A and X 
will outlive the testator, that A will outlive X, and that A’s 
children will all outlive X and A and the testator. A good 
draft will cover every permutation of fact, whether or not it is 
likely (because the unlikely event keeps happening, thus 
causing construction summonses). Of course, a bad draft 
will (with the assistance of counsel and the court) cover 
anything that may happen, but the right construction of a 
bad draft will be most unlikely to work out as the testator 
would have wished. A good draft will, without the expense of 
construction, plainly cover every conceivable event, and will 
cover it in a manner foreseen and provided for. 





Landlord and Tenant Notebook. 


In last week's ‘ Notebook ’’ [ discussed the authorities 
referred to in the judgment in Sovwler v. 





Mistake as to = Potter [1939] W.N. 400, in which Tucker, J., 
Tenant’s set aside a lease of a café granted to a 
Identity. — tenant who was, unbeknown to the grantor, 


identical with a woman who had_ been 
convicted of permitting disorderly conduct 
on similar premises. I mentioned that while the learned 





judge found that there had been fraud, it appeared that the 
judgment was based, at least in the alternative, on unilateral 
mistake. For while in the English decisions which the 
learned judge cited there was always a factor of misrepre- 
sentation, generally fraudulent, the judgment commenced 
with a reference to Pothier’s ‘* Traité des Obligations,” in 
which the author declares that error in regard to the person 
with whom a contract is made annuls agreement unless 
consideration of the person is immaterial and the contract 
would have willingly been made with any person whatever. 

There are also certain differences between the facts of 
Souler v. Potter and the real or imaginary facts of the various 
authorities, English and French, referred to. For one 
thing, Tucker, J., was not dealing with a case in which A 
made a contract with X supposing X to be B, X being a 
scoundrel and swindler and B a respectable and responsible 
person; the learned judge was dealing with a case in which 
A did not think that B, an apparently respectable person, 
was X, an undesirable tenant. Secondiy, the Pothier 
proposition and the four decisions all concerned either 
sales of goods not under seal or an unexecuted contract for 
the sale of land. 

I think the first of these differences may be to all 
immaterial ; the point is that the landlord would not have 
granted the lease if he had known what kind of person the 
tenant was. But the question of the effect of completion, 
which was not gone into, is more provocative. 

[ mentioned that in Angel v. Jay [1911] 1 K.B. 666, a 
passage from the judgment of Blackburn, J., in Kennedy v. 
Panama, New Zealand and Australian Royal Mail Co. (1867), 
L.R. 2 Q.B. 580, was cited with approval by Bucknill, J. : 
“ There is a very important difference between cases where 
a contract may be rescinded on the ground that there is a 
difference in substance between the thing bargained for and 
that obtained. ... Where there has been an innocent 
misrepresentation or misapprehension, it does not authorise 
a rescission, unless it is such to show that there is a complete 
difference in subsiance between what was supposed to be and 
what was taken, so as to constitute a failure of consideration.” 

Now, if we are to apply this so as to support the recent 
decision we may have to show (1) that a difference in substance 
between supposed and actual identity of a tenant is as good 
as a difference in substance between a thing bargained for 
and a thing obtained: (2) that there was an innocent mis- 
representation or a misapprehension; and (3) that though 
the lease was executed, the law as stated above governs the 
position. For while Angel v. Jay concerned a lease under 
seal, Blackburn, J., was dealing with a simple contract 

On principle, one would certainly be inclined to say that a 
landlord who finds he has let a café to a tenant with a 
conviction for permitting disorderly conduct on similar 
premises is entitled to the same relief as is a purchaser or 
tenant who has got something substantially different from 
what he bargained for. The importance of personal con- 
siderations in the case of a tenancy was discussed last week. 
Aggrieved purchasers and tenants were what Blackburn, J., 
and Bucknill, J., had in mind; if they had contemplated 
landlords, it is reasonable to suppose that the same principle 
would have been applied, and so stated as to include 
undesirable tenants. 

But, assuming that the tenant’s changed name was either 
tantamount to an innocent misrepresentation or gave rise to 
‘* misapprehension,” the landlord, in seeking rescission, would 
be confronted with the authority of Legge v. Croker (1811), 
1 Ball. & B. 506. In this case a tenant, before taking a lease, 
had asked the prospective landlord whether there was a right 
of way across part of the land; the landlord believed and 
said there was none, and it was some time after completion 
that legal proceedings established that there was. The tenant 
asked for rescission, but Lord Manners, L.C., held: “ If it 
were a wilful misrepresentation the plaintiff might be entitled 
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to relief: but where the parties have expressed their meaning 
hy a lease that has been with due deliberation executed, and 
where there has been no wilful misrepresentation nor mistake 
in omitting to introduce a covenant respecting the right of 
way in the deed, it would be very dangerous to rescind this 
deed upon such slight grounds.” To which the plaintiff in 
Souler v. Potter would no doubt reply that his grounds were 
noc slight, and this, as I read the report, was indeed the 
opinion of the learned judge who tried the case. In Kennard 
v. Ashman (1894), 10 T.L.R. 213, dealing with a tenant’s 
claim for rescission of an executed lease on the ground of an 
alleged representation that the premises were well built, etc., 
Wills, J., said: “If the lease was fairly accepted on the 
faith of the assurance that it, the house, was well built, and 
the notice to rescind had been given with proper promptitude, 
the right to rescind would be made out”: but as the learned 
judge found that the misrepresentation had never been made, 
this part of the judgment was obiter. It was cited in Angel 
v. Jay, supra, but disposed of, I think, at the conclusion of 
Bucknill, J.’s judgment: * No one could say that there is 
such a complete difference between a sanitary and an 
insanitary house as to constitute a failure of consideration 
after the lessee had gone into and remained in possession for 
half a year.” But this doés not exclude the possibility of a 
right to rescind on the ground of an innocent misrepresentation 
resulting in a substantial difference. 

And now let us assume that the lease was granted under 


what Blackburn, J., called * misapprehension,” which is, 
I take it, the same as “ mistake” in Lord Manners’ above- 
cited decision in Legge v. Croker. In this case it would be 


unilateral mistake, which makes it harder, if not impossible, 
for the aggrieved party to obtain rescission. 

There are recorded cases in which defendants, who were 
themselves unaware of the mistake, have been given the option 
of rescission or rectification. In Harris v. Pepperell (1867), 
5 Eq. 1, the plaintiff had executed a conveyance which gave 
the defendant more than was agreed, and the defendant was 
viven the option. In Paget v. Marshall (1884), 28 Ch. D. 255, 
a landlord complained that the first floor of an“ upper 
part” had been inadvertently included in the lease, as 
it had been in a letter confirming a verbal agreement: he 
called an architect who deposed that physically the first floor 
and ground floor were a separate entity and a surveyor who 
deposed that the rent reserved would be far too low. Bacon, 
V.-C., found that the defendant “at one time knew” that 
the plaintiff never meant him to have the first floor, and said 
it * looked very like” a common mistake, but held that the 
fact that the plaintiff was mistaken was sufficient to entitle 
him to have the lease annulled or rectified (but without 
reduction of rent). The defendant chose rectification. But 
the case which is perhaps nearest in nature to Sowler v. 
Potler is that of Garrard vy. Frankel (1862), 30 Beav. 445. 
The defendant in this case, when negotiating a lease from the 
plaintiff, was told in a letter that the lowest he would take 
would be £240 a year. She offered this, but the plaintiff, 
after taking up her references, verbally counter-offered the 
premises for the same term at £230, provided she paid a 
premium of £145. She was shown a former draft lease in 
which the rent reserved was £240. She signed an agreement 
viving her rent as £230 and stipulating for the premium. 
The plaintiff then executed a lease in which the reddendum 
gave £130. When he became aware of his mistake at the 
end of the first quarter he sued for rectification or cancellation, 
and Romilly, M.R., gave the defendant the option. 

If, then, Tucker, J.’s finding in Sowler v. Potter amounted 
to one of unilateral mistake, and Pothier’s principle that 
error annuls consent is to be imported into English law 
even when an estate has been conveyed, it would be on the 


lines of the above cases. These have, however, been adversely 


criticised in May vy. Platt {1900| 1 Ch. 616, by Farwell, J., 
“appear to have 


who held that those who decided them 





shrunk from stigmatising the defendants’ conduct in terms as 
fraud, but they treated it as the equivalent of fraud, and in 
my opinion would have had no jurisdiction to grant the relief 
that they did in the absence of fraud.’ So in the result the 
position is not satisfactory. I confess it seems difficult to 
see how the conduct of the purchaser in Harris v. Pepperell 
and of the tenants in Paget v. Marshall and Garrard v. Frankel 
could be the * equivalent of fraud,” if that means that an 


action at law for deceit would lie against them: and 
Farwell, J., could not overrule those authorities. But, if 


May v. Platt be valid on this point, then Sowler vy. Potter 
could not, the lease having been executed, be supported in 
so far as it relies on Pothier’s proposition as to error in the 
person with whom a contract is made: for that proposition 
has nothing to do with fraud. 








Our County Court Letter. 

ACCIDENT TO CINEMA PATRON. 
IN a recent case at Braintree County Court (Jacobs and Wife 
v. Shipman & King) the claim was for damages for negligence, 
resulting in injuries to the female plaintiff. On the 
14th December, 1938, the plaintiffs had occupied shilling seats 
at the Central Cinema. Having occasion to go to the ladies’ 
cloakroom, the female plaintiff had descended some concrete 
steps in a narrow passage which was rather dim. There 
was no handrail, and the plaintiff put her hands on the side 
walls. She nevertheless slipped, and was slightly stunned by 
falling to the bottom of the stairs. On coming round, the 
plaintiff examined the steps and found that a piece of concrete 
was missing from one of the steps and that the heel of one of 
her shoes was broken. Medical evidence was given as to the 
injuries to the plaintiff, whose case was that these were due 
to the negligence of the defendants, as proprietors of the 
cinema. The defence was a denial of negligence, and it was 
pointed out that the heel of the plaintiff's left shoe was broken, 
whereas the piece of concrete was missing from the right side 
of the steps. Moreover, there were only two steps below 
that from which the concrete was missing. Evidence was 
given by the Inspector of Cinemas of the Essex County Council 
that the lighting was adequate and had always been properly 
maintained. His Honour Judge Hildesley, K.C., having 
viewed the steps, held that the accident was not due to the 
piece of missing concrete. Judgment was given for the 
defendants, with costs. 


EXTENSION OF CONTROL OF HOUSES. 
Ix two recent cases at Rugby County Court the claims were 
for possession of houses which had been occupied by the 
owners, for considerable periods, before being let to tenants. 
Notices to quit had been served, and had expired, prior 
to the commencement of the Rent and Mortgage Interest 
Restrictions Act, 1939, but the tenants had remained in 
possession thereafter. The case for the landlords was that, 
as the houses were not within the previous Rent Acts, and the 
tenancies had been determined before the Ist September, 
1939, the houses were not within the present Act. His Honour 
Judge Hurst observed that both the houses were within 
the rateable limit of £75, prescribed by the new Act. This 
Act adopted the definition of ** dwelling-house ” given in the 
1933 Act, but it had been argued (for the landlords) that (a) the 
premises were not “let” at the commencement of the Act, 
inasmuch as the tenancies had been determined by notice 
to quit, and (4) the houses were accordingly not controlled 
by the new Act. Nevertheless it appeared that all the Rent 
Acts envisaged houses as either “ vacant” or “ let.”” The 
argument that the houses were outside the Act accordingly 
failed, and the premises were held to be controlled. Orders 
for possession were made, subject to a suspension as long as 
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payments were made towards the current rent and arrears 
(see Remon v. The City of Londin Real Property Co., Ltd. 
[1921] 1 K.B. 49). 


RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
PARTIAL DEPENDENCY. 

In Manning v. Coventry Corporation, at Coventry County 
Court, the applicants were the parents, two sisters and a 
brother of a deceased omnibus conductor. The latter had 
contributed £2 a week to the family fund and 7s. towards 
the rent. Owing to the death of the deceased, the family 
fund had been halved. Out of £4 a week, formerly con- 
tributed by the deceased and a brother, there had been 
maintained those two, the mother, the father, another brother 
and two young sisters of school age. Although the first 
brother’s contribution had fallen to 30s. a week, the other 
brother now contributed £2 and the father £2 10s. a week. 
The respondents called no evidence, and their case was that 
there had been exaggeration of a legitimate claim. His 
Honour Deputy Judge Finnemore held that only the mother 
and two sisters were dependents. An award was made as 
follows: £135 to the mother, £25 to the elder sister and 
£10 to the younger sister, with costs. 











Practice Notes. 

LEAVE TO PROCEED. 
Wuar is the position under the Courts (Emergency Powers) 
Act, 1939, s. 1 (1), where judgment creditors for a sum of 
money in the High Court have duly obtained leave from the 
Master to enforce the judgment? Can they present a 
petition in bankruptey in the appropriate county court 
without securing further leave ? 

Yes, said the Divisional Court in Re a@ Debtor (1939), 56 
T.L.R. 85 Once leave to proceed has been granted, 
Farwell, J., declared, the applicant may take “all proper 
steps to enforce the judgment”; he is in the same position 
as he would have been if the Act had not been passed. 
Presenting a petition in bankruptcy, observed Morton, J., 
is * proceeding to the enforcement of a judgment ” within the 
meaning of s. 1 (1). 

Now by r. 2 of the Courts (Emergency Powers) Rules, 
1959, the “ appropriate court” to grant such leave is the 
court by which the judgment has been given—in the present 
case, the High Court where judgment was signed under 
Ord. XIV for £100 on a promissory note. It is true that 
r. 4 (2) specifies that where leave is required to take proceed- 
ings in the county court, application should be made in the 
court where the proceedings are to be taken. But that rule 
(as the marginal note states) applies to leave to distrain and 
the exercise of other remedies, viz., those under s. 1 (2) (a) 
of the Act (see r. 4 (1)). 

NO AGGREGATION OF COSTS. 

A defendant pays three sums into the county court, viz. : 
£25, £35 and £5, in a remitted action, and in respect of the 
three plaintiffs. The judge gives leave for the money to be 
paid out. The plaintiffs are husband, wife and child; the 
action arises out of a collision between the defendant’s car 
and the husband’s cycle combination. Upon what scale 
should costs be ordered, as from the date of remission ? 
May the damages be aggregated into £65 and costs therefore 
be awarded on Seale ©? Or must the costs of each plaintiff 
he taxed upon the amount recovered—independently of the 
other two plaintiffs? Has the judge in a remitted action 
an unfettered discretion in the matter of the scale of costs 7 

In Haile v. West (1939), 56 T.L.R. 115, the Court of Appeal 
held that where each person has a separate cause of action 
which, for the purpose of pleading and economy, is joined 








together, and where separate sums are recovered, the costs 
must be separately taxed, as if separate actions had been 
brought. The discretion of the judge in a remitted action 
is the same as his discretion in an action begin in the county 
court. The first two plaintiffs, accordingly, were awarded 
costs on Scale B: to the third, the infant plaintiff, the lower 
scale, col. 1, applied. 

Now by Ord. XLVI, r. 13 of the County Court Rules, 1936, 
where a judge certifies that a difficult question of law was 
involved, he may award costs on such seale as he thinks fit. 
He cid not do that in this case, nor could he so have done. 
He had incorrectly aggregated the amounts paid into court 
having recourse to Ord. XLVIT, rv. 5 (2). 

The three plaintiffs had joined in one action under Rules 
of the Supreme Court, Ord. XVI, r. 1: relief was claimed 
severally in respect of the same transaction. Each had a 
separate right: the tort of negligence was separate, consisting, 
in each case, of the breach of duty followed by the damage 
sustained by each plaintiff; the eventual liability varied. 

Nor does s. 73 of the County Courts Act, 1934 (reproducing 
s. 12 of the Act of 1919), confer an unfettered discretion in 
the costs of remitted actions. It follows from Davies vy. 
Davies [1928] 1 K.B. 364—-where it was held that s. 12 of the 
Act of 1919 did not empower a county court judge to award 
costs on a higher scale than that applicable to the amount 
recovered, without giving a certificate under s. L19 of that 
Act—that the judicial discretion in a transferred action is 
the same as the discretion where the action is begun in the 
county court. That was a decision of a Divisional Court, 
hut the Court of Appeal in the present case expressly 
approved the reasoning of Atkin, L.J. (as he then was), in 
that case. In Gallivan v. Warman [1930] W.N. 86, where, in 
similar circumstances the two plaintiffs recovered £50 in a 
remitted action, the Court of Appeal held that they could 
not recover High Court costs: the amounts could not be 


agerevated., 








Reviews. 


A Handbook on the Death Duties. By H. ARNOLD WOOLLEY. 
Solicitor of the Supreme Court. Third Edition. 1939. 
Demy 8vo. pp. xxxiv and (with Index) 232. London : 
The Solicitors’ Law Stationery Society, Ltd. 17s. 6d. net. 
The incidence of the death duties 1s now so general, and so 

heavy, that the law relating to them has become of prime 

importance to lawyer and Jayman alike, and we, therefore, 
commend the third edition of this very readable book to both 
of them, confident that they will each derive assistance from 
reading it. In this edition the book is brought up to date : 
even the provisions of the Finance (No. 2) Act, 1939, are dealt 
with, and special reference is made to the position of the estates 
of members of the armed forces of the Crown, Numerous 
hints and tips are to be found throughout, the result of the 
author’s practical experience of his subject ; for instance, the 
relative positions of a * settlement ” and a“ trust for sale ”’ 
in connection with the duties (p. 38 ef seq.), and the duties 
of a conveyancer relative to the taxes (p. 41 ef seq.). There 
is a long and interesting chapter (No. XV, pp. 150-188) on 

* Methods of Mitigating the Duties,” which, as the author 

says in his preface, * constitutes as much a warning against 

what not to attempt as a guide to more positive labours.” 

The reader leaves this chapter with the feeling that there are 

things which he might (quite legitimately) have done had he 

been acquainted with its contents earlier! Finally, the last 
chapter contains seven practical and useful“ Specimen 

Estates,” and the claims for duties arising thereon. That 

part of the law which derives solely from statutes and the 

“cases” elucidating them has always seemed to the writer 

less interesting and more difficult to grasp than those parts 

which, however much modified they may be by statute, still 
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show traces of their descent from the distant past. It is 
no small achievement to have produced a really readable 
book on death duties and one which the articled clerk could 
certainly read with profit, and (if possessed of the right type 
of mind) even with pleasure. 


Broom’s Legal Maxims. By R. H. Kerstey, M.A., LL.M. 
Solicitor. Tenth Edition. 1939. Royal 8vo. pp. Ixxxvil 
and (with Index) 706. London: Sweet & Maxwell, Ltd. 
£1 12s. 6d. net. 

* Broom’s Legal Maxims” first appeared in 1845; the 
preface to the first edition might have been written to-day. 
This is the one book within whose manageable covers are 
contained the fundamental principles of the laws of England, 
explained and illustrated by the acknowledged maxims of the 
law. The excellence and multitude of modern legal text books 
render such a work as this even more important than it was 
before: and the present editor, who has wisely retained the 
original framework, has carefully re-written parts of the text 
and noted no less than 800 new cases since the last edition in 
1924. Sixty new statutes have been added ; and the utility 
of reference has been improved by the inclusion of short 
titles and dates in addition to the regual years and chapters. 
He has done his work thoroughly. The legal practitioner 
who seeks to sort out a‘principle from the welter of cases 
and to apply a legal maxim to the facts before him will 
find this edition of ** Broom ” indeed indispensable. ~ What 
are maxims,” exclaimed Lord Bramwell in his dissenting 
speech in Smith v. Baker [1891] A.C. 325, 344, ~ but the 


expression of that which good sense has made a rule!” 





He was speaking of that phrase heard every day in the 
courts, volenti non fit injuria. One turns to ~ Broom’s ~ 
fifth chapter—setting forth the ten ~ fundamental legal 
principles ”’ to find a code on all the aspects of volenter. Merely 
to run a risk is not, of itself, volenter. Moral compulsion may 
compel a man to run a risk. Then follows that summary of 
the American decisions by Professor Goodhart, which 
Greer, L.J., cited in Haynes v. Harwood [1935] 1 KB 146,- 
156, 157, as accurately representing the law of this country 
(op. cit., pp. 182, 183). Under the heading * Invitee” the 
recent decisions are quoted, including Cassels, J.’s decision 
in Campbell v. Shelbourne Hotel, Lid. (1939), 2 All E.R. 351 
(p. 184). The right citation in the right place is an acid 
test of a law book; but if, when conjoined with this, 
there is given with memorable clarity and a terse accuracy 
‘an insight into those conclusions of reason—those legum 
leges—essential to the true understanding and proper 
application of the law,” a legal text book has become a legal 


classic. 


Slater's Mercantile Law. By R. W. Houtann and R. H. Cove 
Hotianp, of the Middle Temple, Barristers-at-Law. 
Kleventh Edition. 1939. Demy &vo. pp. xliv and (with 
Index) 652. London: Sir Isaac Pitman & Sons, Ltd. 
7s. 6d. net. 

This work ran through ten editions in the thirty-two years 
from 1905 to 1937. The publication thus survived the last 
European War as it undoubtedly will survive the present 
war. At a time when most new editions bear traces of the 
alarms and excursions of war it is a relief to turn to the 
present—the eleventh—edition of “Slater.” The authors 
recognise that the principles of mercantile law are of interest 
to those who follow the paths of peace. It is therefore 
pointed out in the preface that the chief changes in this edition 
have been necessitated by reason of the Hire-Purchase Act, 
1938, and the Trade Marks Act, 1938. When our young 
warriors return to their normal avocations such of them as 
require enlightenment on commercial law will find a trusty 
guide in the present edition of this well-established work. 


testrictive Covenants affecting Freehold Land. By C. H. 8. 


Preston and G. H. Newsom, of Lincoln’s Inn, Barristers- 





1939. Royal 8vo. 
Sweet & Maxwell, Ltd. 


pp. xvi and (with Index) 140. 
12s. 6d. net. 


at-Law. 

London : 

The conditions under which the burden of covenants 
restricting the user of freehold land will run with the land 
in the hands of persons other than the original covenantor 
were clearly defined in the cases of Re Nisbet and Potts’ Contract 
[1906] 1 Ch. 378, and Z.C.C. v. Allen [1914] 3 K.B. 642, and 
to-day there is seldom any doubt whether or not the occupier 
of the land in question is bound by the covenants, assuming 
that the benefit of them is vested in the person seeking to 
enforce them. On the other hand, the question whether 
persons other than the original covenantee are entitled to the 
benefit of such covenants has come before the courts in several 
recent cases and in spite of, or perhaps rather because of, the 
judgments given the law on the subject is in a state of great 
uncertainty. It is one of the merits of this book that the 
authors discuss these cases, especially Re Ballard [1937] 
Ch. 473, and Lord Zetland v. Driver [1939] Ch. 1, very fully. 
One may perhaps doubt whether the decision in Re Ballard, 
of which they attempt a defence, is really defensible at all, but 
at all events none of the difficulties of the position have been 
shirked. After describing the pitfalls which surround anyone 
called on to draft restrictive covenants, the authors, in chap. 4, 
give a number of precedents of such covenants designed to 
meet a variety of different circumstances. If all draftsmen 
consulted this chapter before drawing their covenants a 
fruitful source of litigation would soon run dry. Chapter 5 
contains a list of the activities which have been held to be or 
not to be breaches of the best-known types of restrictive 
covenant. Hitherto one has had to search for this information 
in the indices of books on landlord and tenant, and it is a 
distinct convenience to have it gathered together in one place. 
Finally, chap. 6 deals with legal proceedings in connection 
with restrictive covenants and in particular with the statutory 
applications to the arbitrator and to the court under s. 84 
of the Law of Property Act. The subject of restrictive 
covenants is one in which every conveyancer is necessarily 
interested, and there can be very few of them who would not 
learn something from this work. It deserves every success. 








Obituary. 
Mr. R. 8S. GURNEY COOMBS. 


Mr. Reginald Samuel Gurney Coombs, solicitor, of Messrs. 
Sherard & Coombs, solicitors, of Oundle, died on Saturday, 
9th December, at the age of eighty-one. Mr. Coombs was 
admitted a solicitor in 1887, and held the registrarship of 
Oundle and Thrapston County Court for forty-seven years. 
He was also Clerk to the Oundle Justices until 1926, and had 
heen Under Sheriff for Northamptonshire eight times. Other 
offices he had held were those of Clerk to the Oundle Rural 
District Council, Commissioner of Taxes, and he was one of the 
Oundle Feoffees. 

Mr. E. T. FOX. 

Mr. Edmund Thomas Fox, solicitor, of Brigg, died on 
Sunday, 10th December, at the age of seventy-four. Mr. Fox 
was admitted a solicitor in 1888, and retired from practice 
earlier this year. 


Mr. J. D. DAVIDSON. 


Mr. James Douglas Davidson, solicitor, of Messrs. Bolton 
and Davidson, of Baldwin Street, Bristel, died recently. 
He was admitted a solicitor in 1889. 





BINDING OF NUMBERS. 

Subscribers are reminded that the binding of the Journal, 
in. the official binding cases, is undertaken by the publishers. 
Full particulars of styles and charges will be sent on appli- 
cation to The Manager, 29/31, Breams Buildings, E.C.4. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
In 1638 a writer described ** the commend- 
able or rather heroical sports and 
pastymes ” performed in the Inns of Court at Christmas 
—the feasts, the “ solempne revells,” the young gentlemen 
‘dancinge the Meisure Galliard.”” ** Such was the nobleness 
of former tymes that every of the said foure houses of Court 
had theire Grand Christmas tyme not inferyour to those of 
the greatest Princes of Christendome for amplitude of honor, 
raretie of invention, excesse of coste in dyet and_ ritche 
apparell, as also everie way so princelie in office and officers, 
as it cannot be well related the dexterytie therein.” 

26 DecemBer.—On the 26th December, 1821, George IV 

wrote Lord Chancellor Eldon a_ genial 

letter : ‘‘ My dear friend, You flattered me that when you had 
relaxation from business you would make me a short visit. 
It strikes me that next Monday and Thursday . afford you 
such an opportunity ; therefore 


25 DECEMBER. 


unless you have formed 
any pleasanter scheme for yourself, pray come to me then 
. . . Lhope it is not necessary for me to add how truly happy 
I should be if our dear and good friend Lord Stowell would 
accompany you. A hearty welcome, good and warm beds, 
turkey and chine and last, though not least in love, liver and 
crow are the order of the day.” The last delicacy was a 
Newcastle dish in which Eldon delighted. 


27 Decemper.—Henry Home, Lord Kames, died on the 
27th December, 1782, aged eighty-six. 
He was buried in the churchyard at Kincardine and an 
immense white marble monument was erected to his memory. 
Only a few days before, when the courts rose for Christmas, 
he had said good-bye to his colleagues in his rough hearty 
way, with the words “ Fare ye a’ well, ye bitches.” During 
his thirty years as a judge fine language had never been one of 
his characteristics, but his judgments * were dictated by an 
acute understanding, an ardent feeling of justice and a perfect 
acquaintance with the jurisprudence of his country.” 


28 DecemBer.—On the 28th December, 1882, the memor- 
able case of Belt v. Lawes came to an end, 
and with it ended the sittings of the Courts at Westminster, 
thenceforth transferred to the Strand. The hearing had 
occupied forty-three days, that is, ten days of Trinity Term, 
and the whole of Michaelmas Term, besides extra sittings. 
The verdict awarded £5,000 damages to the plaintiff, a 
sculptor, who complained of a libel alleging that certain 
works were not his at all. In the course of the case the 
court had taken on the appearance of an exhibition of sculpture 
and the plaintiff had been called on to execute a bust under 
supervision in an adjoining room. 


29 DecemBperR.—On the 29th December, 1823, a court 
martial sitting in Paris tried Voltigeur 
Simon for the murder of a civilian. The accused had been 
posted as sentry on the terrace of the Tuileries on the day 
when the Duke of Angouléme made his entry into Paris. 
Various persons in the assembled crowd had tried to climb 
the terrace and Simon had arrested some and pushed others 
off. At last a gentleman named Honein had become abusive 
and started to call the man names and insuit him. The 
soldier’s pride was hurt; he threatened several times to 
retaliate and finally discharged his musket, killing Honein. 
The court by a majority acquitted him. 
30 DecemBeR.—-On the 30th December, 1706, Lord 
Chancellor Cowper recorded in his diary : 
* Was alone with the Queen in her closet. She asked me to 
propose a Judge for England and a Chief Baron for Ireland. 
As to the Irish Baron I stated the difficulty in procuring 
a fit man but told her it was certainly the interest of England 
to send over as many magistrates thither as possible from 





hence that being the best means to preserve the dependency 
of that Kingdom on England.” 

On the 31st December, 1839, John Frost, 
the Chartist leader, was tried at Monmouth 
for heading a rising in Newport. 


3L DecEMBER. 


THe WEEK’s PERSONALITY. 

John Frost, whose life reached its crisis in the dock at 
Monmouth, was an interesting character. His father kept 
the ** Royal Oak” public-house at Newport, and he himself 
became a tailor there. In 1816 he began to take an interest 
in politics and gradually he became one of the leaders of the 
Chartists. In 1836 he became Mayor of Newport, and in 
February, 1839, he represented Monmouthshire at the national 
convention of his movement held in London. A few weeks 
later he was removed from the commission of the peace on 
account of the seditious language he had used at various local 
meetings. It was then that he turned to physical force, and 
in November, 1839, he led a large body of working men, 
chiefly miners, armed with guns and blunderbusses into 
Newport. An attack on the Westgate Hotel, where the Mayor 
had posted thirty men of the 45th Regiment and some 
special constables, failed miserably. In due course Frost 
was tried at Monmouth for levying war against the Queen. 
He was convicted and condemned to be hanged, drawn 
and quartered. This sentence was commuted to one of 
transportation for life, but in 1856 he was allowed to return 
to England. He lived in retirement and died in 1877 at the 
age of about ninety. 


CENSORED MATTER. 


In a recent case at a North London court a witness said : 
‘LT asked the man what he thought he was doing driving a 
car in such a manner and he made no reply.” * He said 
nothing at all?” asked the clerk. ‘* Well, nothing fit for the 
ears of the Bench,” was the answer. That recalls the 
policeman at the Guildhall Police Court not so very long ago 
who found himself obliged to testify to the utterance of certain 
words which so shocked him that he interrupted his evidence 
to write them down. *‘ Was it something very bad?” 
asked the clerk amid the awed silence in the court. The 
constable said that it was. However, when at last he had 
finished the shameful record and handed it up, the clerk 
only said: * Well, I cannot see anything so awful in it, unless 
my standard of language is lower than that the constable is 
used to.” He then read the words aloud. 


THE SPOKEN Worp. 


Langton, J., knows all about the spoken word in relation 
to the perils of the sea. Once, when witnesses affirmed that 
all the pilot of a cargo steamer said when the vessel grounded 
in Barking Reach was ** We’re aground ” (he was surprised, 
they said, but not annoyed), the judge observed that that 
drawing-room scene did not appeal to him. * It is difficult 
to believe,” he added, ** that all the pilot said—rather after 
the manner of one of Jane Austen’s heroes—was : ‘ We're 
aground.’ Sailors don’t do that sort of thing. They don’t 
make platitudinous observations which everybody can see 
are true.’ It was a very different kind of judge who in 
trying an Admiralty case once suggested to the skipper of a 
ship how he might have brought to the notice of the official 
pilot the presence of a danger which stranded the vessel : 
‘* You might have said to him: * You goose, you great goose, 
do you not perceive that you are running on to a rock?’ ” 
That was not the judge who, when a nautical witness indulged 
in a piece of unprintably emphatic imagery to express the 
astonishment he felt when his ship was overtaken by some 
peril of the sea, deftly translated it into the language of 
polite society under the form; “ The witness was taken 
aback,” 
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Notes of Cases. 


Judicial Committee of the Privy Council. 
Commissioners of Income Tax, Bombay Presidency, Sind 
and Baluchistan ,. Ahmedabad Advance Mills, Ltd. 
Lord Thankerton, Lord Romer and Sir George Rankin. 
14th November, 1939. 

InpiAa—INcOME Tax—Bonpds HELD BY INDIAN Company— 
INTEREST PAID IN ENGLAND-—- USED FOR PURCHASE OF 
PLANT IN ENGLAND—PLANT SENT TO CoMPANY IN INDIA— 
WHETHER INTEREST “ RECEIVED IN BritisH I[np1A ”’— 
LraBILiry TO TAxX—INnpIAN INcomE Tax Act, 1922, s. 4. 
Appeal from a decision of the High Court, Bombay, dated 

27th September, 1937 (Beaumont, C.J., and Blackwell, J.), 

given on a reference made by the appellant under s. 66 (2) 

of the Indian Income Tax Act, 1922. 

The respondents, Ahmedabad Advance Mills, Ltd., carried on 
the business of cotton spinners and weavers in British India, and 
owned certain sterling bonds of the Government of India the 
interest on which was payable in England. The interest on those 
honds having in the year ending the 3lst March, 1936, been 
paid in England to agents of the respondent company, the 
latter used it for the purchase there of mill stores and 
machinery which they had sent out to them in India. The 
income tax officer having assessed the respondents to tax for 
the year in question on the amount of the interest so expended 
as being “income brought into British India’ within the 
meaning of s. 4 (2) of the Act of 1922, the company appealed 
to the Assistant Commissioner, who dismissed the appeal. 
The Commissioner of Income Tax then, at the request of the 
company, referred the matter to the High Court under 
s. 66 (2) of the Act, expressing his own opinion as being in 
favour of the Crown. The High Court having discharged the 
assessment, the Crown now appealed to His Majesty. 
(Cur. adv. vult.) 

Lorp Romer, giving the judgment of the Board, said that 
the High Court were plainly right. What the Act charged 
was income and nothing but income, whether it accrued or 
arose or was received in British India or was deemed so to 
arise or accrue or be received by reason of being brought 
into British India. But if income arising without British 
India were, instead of being brought into British India, spent 
or otherwise so dealt with that it ceased to be income, it was 
not chargeable under the Act merely because the thing on 
which it had been expended or into which it had been turned 
was subsequently brought there. It was, of course, not 
necessary that income received abroad should, in order to 
attract tax, be brought into India in the exact form in which 
it was received: see per Lord Brampton and Lord Lindley 
in Gresham Life Assurance Society, Ltd. v. Bishop [1902] 
A.C. 287. Beaumont, C.J., had suggested, as an example, 
the case of an assessee wishing to bring into British India 
foreign income for use there as income, who accordingly 
hought bonds with the foreign income, brought the bonds to 
India, and then sold them, applying the proceeds as income. 
Such a case might possibly occur: but it would give rise to 
the question, among others, whether the sum to be brought 
into tax in India should be that expended on the bonds in 
the foreign country or the proceeds received in India—a 
question which did not arise in the present case. It was not 
suggested here that the plant was bought in England and 
shipped out to India as a method of bringing over the sterling 
interest which had been received in England. The appellant, 
however, contended that the use to which the plant was put 
in India was immaterial, for its arrival in India in any 
event resulted in Rs.18,333 of foreign income being brought 
into British India. Their lordships were not prepared to 
accept that contention. The appeal must be dismissed. 

CounsEL: J. M. Tucker, K.C.: Hubert’ Hull; and 
R. P. Hills. 


Soricirors : The Solicitor, India Office ; Lattey & Dawe. 


[Reported by R. C, CALBURN, Esq., Barrister-at-Law. | 








House of Lords. 


Caswell ». Powell Duffryn Associated Collieries, Ltd. 
Lord Atkin, Lord Thankerton, Lord Macmillan, Lord Wright 
and Lord Porter. 25th July, 1939. 

Coa Mines, Facrortes and WorksHOPS—BREACH OF 

Sratutory Duty spy EmpLoyers-—ACCIDENT RESULTING 

IN Insury tO EmpLoyer-—EmpLoyee’s Conrrinutrory 

NEGLIGENCE—-TO WHAT EXTENT A DEFENCE TO EMPLOYER 

STANDARD OF CARE TO BE REQUIRED BY EMPLOYEE. 

Appeal from a decision of the Court of Appeal (82 Sox. J. 520: 
Greer and MacKinnon, L.JJ.:; Slesser, L.J., dissenting) 
affirming a decision of Humphreys, J. 

Certain dangerous machinery operating a conveyor belt in 
a coal mine was fenced with fencing, part of which was 
removable for cleaning purposes. The machine could not be 
cleaned safely except when stationary. A workman requiring 
to clean it had it stopped by the engineman without whose 
authority it might not be started again. The workman whose 
duty it was to clean the machine was found dead, having 
heen drawn into it. The fencing was found to be out of place, 
but had been in place when he began his duties in the morning. 
No other workman had been at the scene of the accident, nor 
had the engineman that morning been called on by the 
deceased to stop the machine for cleaning, although it had 
been stopped at intervals while full trucks were replaced by 
empty ones. When that operation was complete, the 
machinery might be started again without warning. Evidence 
was given that it was permissible for the cleaner to clean the 
machine during the periodical stoppages. The widow of the 
deceased claimed damages against the employers, but 
Humphreys, J., dismissed the action. The Court of 
Appeal upheld that decision, holding that there was evidence 
that the accident could not have happened without negligence 
on the part of the deceased. The plaintiff now appealed. 
(Cur. adv. vult.) 

Lorp ATKIN said that, the machine being dangerous and 
unfenced, the defendants were liable unless they proved (1), 
under the terms of s. 102 (8) of the Coal Mines Act, that it 
was not reasonably practicable to avoid or prevent the breach, 
or (2) that a contributory cause of death was the negligence 
of the deceased workman. The former defence failed on the 
facts. Though he had come to the conclusion that the 
defendants had failed to prove negligence on the part of the 
deceased workman, he wished to discuss the question whether 
contributory negligence was ever a defence to an action based 
on a breach of a statutory duty, or, more narrowly, based 
on a breach of a statytory duty to protect workmen and 
others imposed by such Acts as the Factory and Coal Mines 
Acts. The injured person in such cases must, as in all cases 
where damage was the gist of the action, show, not only a 
breach of duty, but that his hurt was due to the breach. It 
was impossible to divorce any theory of contributory negligence 
from the concept of causation. He (his lordship) could not 
accept the view that the action for injuries caused by breach 
of statutory duty differed from an action for injuries caused 
by any other wrong. The defendant would succeed if he 
proved that the injury was caused solely or in part by the 
omission of the plaintiff to take the ordinary care that would 
be expected of him in the circumstances. But, having come 
to that conclusion, he (his lordship) was of opinion that the 
care to be expected of the plaintiff would vary with the 
circumstances, and that a different degree of care might well 
be expected from a workman in a factory or a mine from that 
which might be taken by an ordinary man not exposed 
continually to the noise, strain and manifold risks of factory 
or mine. He agreed with the statement of Lawrence, J., 
in Flower v. Ebbw Vale Steel, Iron and Coal Company, Ltd., 
cited by Lord Wright in his opinion on the appeal to that 
House ({1936] A.C. 206, at p. 214). The appeal should be 
allowed. 

The other noble lords concurred. 
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CounsEL: Mazwell’ Fyfe, K.C., and Joshua Davies, K.C! 
for the appellant ; Sir William Jowitt, K.C., Trevor Hunter, 
K.C., and Godfrey Parsons, for the respondents. 

Soxicirors: Smith, Rundell, Dods & Bockett, for Morgan, 
Bruce & Nicholas, Pontypridd : Furniss & Co., for Arthur J. 
Prosser, Cardiff. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


Court of Appeal. 
A/S Tank of Oslo v. Agence Maritime L. Strauss of Paris. 
Scott, Clauson and Goddard, L.JJ. 
22nd November, 1939. 

S HIPPING—CHARTER-PARTY—-CHARTERERS GIVEN OPYTioNn OF 
CHOOSING Two Porrs or DiIscHARGE—BILL OF LADING 
MISTAKENLY MADE OUT FOR ONE Port-——EFrect. 

Appeal from Atkinson, J. (83 Sox. J. 546). 
A charter-party provided that the chartered ship was to 





load at Philadelphia from the charterers’ factor a cargo of 


petroleum for Kurope and being so loaded was to * proceed 
as ordered on signing of bills of lading direct to one safe port ” 
(cl. 1). By cl. 26 the charterers had “the option of dis- 
charging at two safe ports.” Some days before the ship 
arrived at Philadelphia to load, the charterers agreed with the 
owners that the discharge should be at Bordeaux and Le Havre. 


Neither the charterers’ factors nor the ship’s master knew of 


the agreement. The shippers accordingly presented and the 
master signed a bill of lading in which only Le Havre was 
named for discharge. The owners contended that they were 
not bound to go to Bordeaux and that, if they were, they 
were entitled to a sum in excess of that provided by the 
charter-party. Atkinson, J., held that the discharge should 
be at both ports. 

Scort, L.J., dismissing the owners’ appeal, said that it was 
necessary to distinguish between exercising the option for two 
ports and the naming of the particular ports, which had 
to be effected, according to the charter, on signing the bills 
of lading.. As between the charterers and the owners, the bill 
of lading when signed by the master was a mere réceipt for the 
cargo and did not alter the contract between them. The 
charterers had said: “ We exercise the option for the two 
ports of Bordeaux and Le Havre.’’ The owners assented to 
that exercise of the option and it was common ground that 
the ship should go to those ports in that order. The charterers’ 
factors tendered the bill of lading for one port through a 
mistake. The charterers had not told them to make it out 
for two ports and the master had not heard from the owners 
that the option had been exercised. The bill of lading did not 
leave the possession of the charterers or their agents and the 


risk of third parties taking proceedings because the bill of 


lading did not correspond to the actual voyage never arose. 
Nothing in the charter compelled the exercise of the option 
at the moment of the signing of the bill of lading, which was 
not a new contract and had no operative effect as between the 
parties. 

CLauson and Gopparp, L.JJ., agreed. 

CounsEL: Sir Robert Aske, K.C., and H. Pratt ; V. Holmes. 


Souicirors: Sinclair, Roche & Temperley; Thomas 
Cooper & Co. 
{Reported by Francis H. Cowper, Esq., Barrister-at-Law.| 
Appeals from County Courts. 
Halifax Building Society ». Salisbury. 
Slesser and Luxmoore, L.JJ., and Atkinson, J. 
4th December, 1939. 
Butwoinc Socirery—MorteGackt on House anp Lanp- 
COLLATERAL SecuRITY—VALIDITY OF MortGaGEe-—BvuILb- 


inG Societies Act, 1874 (37 & 38 Vict., c. 42), s. 13. 

Appeal from Brentford County Court. 

In May, 1933, the defendant entered into two agreements 
with a company engaged in building, one for the purchase for 





£50 of a plot of land on a building estate and the other for the 
erection of a house for £425 by the company. It was agreed 
that he should make a small cash payment and tliat the 
balance should be obtained from the Halifax Building Society 
on a mortgage of the house and land for £452 8s., repayable 
by monthly instalments in accordance with the society’s rules. 
The company had already arranged that, in the case of 
mortgages of houses on the estate, where the amount secured 
equalled 95 per cent. of the value of the house and land 
mortgaged, the amount of the moneys advanced, not exceeding 
a sum equal to the difference between the sum actually 
advanced and 75 per cent. of the value of the property 
mortgaged, should be collaterally secured by the personal 
guarantee of two directors of the company, together with a 
charge on a fund called * the pool” built up and fed by cash 
payments by the company. The mortgage was entered into in 
September, 1935, between the society and the defendant as a 
member of the society. It recited that he had applied for 
un advance of £452 8s., the amount to which he was entitled 
according to the society’s rules in respect of the shares held by 
him in the society, and that the society had agreed to advance 
that sum on having repayment secured in the manner therein- 
after appearing. The sum was repayable in eighteen years ten 
and a half months. The defendant covenanted to make the 
prescribed monthly payments on the appropriate days. He 
demised the house and land to the society for a term of 3,000 
years, subject to a proviso for cesser of the term on payment of 
all moneys payable for the redemption of the mortgaged 
property. He attorned tenant to the society. There was no 
reference in the deed to any collateral security. In March, 
1938, the society began proceedings to obtain possession of the 
house and land, claiming to have terminated the tenancy by 
notice to quit after default had been made in the instalments. 
The defendant alleged that 20 per cent. of the advance had 
been made on collateral security under the “ pool” arrange- 
ment and that he had not been informed of the fact. He alleged 
‘hat he was induced to enter into the mortgage by the fraudu- 
lent misrepresentation of the society that the house and land 
were sufficient security for the advance. He also alleged that 
the mortgage was ultra vires the society as being in breach of 
the Building Societies Act, 1874, s. 13, which authorised the 
establishment of a society “ for the purpose of raising by the 
subscription of the members a stock or fund for making 
advances to members out of the funds of the society upon 
security of freehold, copyhold or leasehold estate by way of 
mortgage.” He counter-claimed for damages for the alleged 
fraudulent misrepresentations and sought a declaration that 
the mortgage was void. His Honour Judge Drucquer gave 


counter-claim. 

Siesser, L.J., dismissing the defendant’s appeal, said that 
s. 13 constituted a restrictive and limiting definition and, on 
general principle, acts not falling within the purposes’ there 
stated or reasonably incidental thereto would be beyond the 
society’s powers and void (Sheffield & South Yorkshire 
Permanent Building Society v. Aizlewood, 44 Ch. D. 412: 
Cullern v. London and Suburban General Permanent Building 
Society, 25 Q.B.D., at p. 488). The question was whether 
this was an advance upon security of freehold property, though 
without the collateral security the society would only have 
advanced up to 75 per cent. of its value. The absence of 
knowledge by the mortgagor of the collateral security was 
immaterial in considering the validity of the advance, though 
if the advance on the security of the land was not as stated, 
but was a mere cloak to enable the advance to be made on a 
personal security, it might be otherwise. But this was not the 
present case. Nothing in s. 13 prevented a lender from 
lending up to the whole value of the land as sole security nor 
from increasing his loan by reason of the presence of a further 
consideration (i.e., sufficient collateral security) up to the full 
value (see Bradford Third Equitable Building Society v. 
Borders [1939] Ch. 520; 83 Son. J. 154). The advance and 
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mortgage were within the society’s powers and valid. His 
lordship then considered the allegation as to fraudulent 
misrepresentation and, having considered the evidence, held 
that that defence failed. 

Luxmoorg, L.J., and ATKINSON, J., agreed. 

CounsEL: Pritt, K.C., and Whitty ; Denning, K.C., and 
Milmo. 

Soticirors : William Sedley & Co. ; F. B. Brook. 


[Keported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Nugent ». Phillips. 


Lord Hewart, C.J., Charles and Humphreys, JJ. 
16th October, 1939. 


Roap Trarric—CarRRIAGE OF Goops FoR REwARD—MorTor 
HorseBox Nor LicknsED roR—HOoRSE UNDER TRAINING 
CONVEYED TO Race FOR PAYMENT—-WHETHER HorsE 
BEING “SUBJECTED TO A Process ’—Roap Trarric Act, 
1930 (20 & 21 Geo. 5, ¢. 43), ss. 1 (5) (6), 9 (1). 

Appeal by case stated from a decision of Berkshire justices. 

At a court of summary jurisdiction sitting at the Guildhall, 
Abingdon, the respondent, Phillips, preferred an information 
against the appellant, Sir Hugh Nugent, Bt., charging him 
with having carried goods—namely, a horse—for carriage or 
reward in a motor-horsebox, although it was a condition of 
the private carrier’s “C” licence taken out for the vehicle 
that it should not be used for the carriage of goods for hire 
or reward. The offence alleged was under s. 9 (1) of the 
Road and Rail Traffic Act, 1933, and the magistrates 
convicted the appellant and fined him 10s. The appellant 
was a licensed racehorse trainer, and held a ‘‘ (”’ licence in 
respect of a certain motor-horsebox. In November, 1938, he 
had a number of racehorses in training at Windsor House, 
including the horse West Springs, owned by a Mrs. King. 
West Springs had been trained and entered by the appellant 
to run in a race at Warwick Races on the 23rd November, 
1938, and Mrs. King instructed him to send the horse to 
Warwick by horsebox, agreeing to pay him £5 5s. for the 
carriage there and back. After the race the horse was driven 
hack in the same vehicle to Windsor House, where it was to 
receive further training. The information against the 
appellant was in respect of that journey to Warwick. It was 
contended for the appellant that the training of racehorses 
was “treatment” within the meaning of s. 1 (5) (6) of the 
Road and Rail Traffic Act, 1933, which provides that ** the 
delivery or collection by a person of goods which have been, 
or are to be, subjected to a process or treatment in the course 
of a trade or business carried on by him” should not be 
deemed to constitute a carrying of the goods for hire or 
reward ; that the horse had been trained by the appellant 
immediately before being taken to Warwick Races on the day 
in question ; that it was to be further trained by him on its 
return to Windsor House: and that the horsebox was being 
used to deliver and collect the horse, which had been and 
was to be subjected to treatment in the course of the appellant’s 
business as a horse trainer, so that the carriage of the horse 
was not a carrying of goods for hire or reward. 

Lorp Hewart, C.J., giving judgment, referred to s. 2 (4) 
of the Act, which dealt with private carriers’ licences, and 
said that the case was really too clear for argument. It 
seemed impossible to contend that carrying the horse to 
Warwick Races on the occasion in question was not a use of 
the horsebox for hire or reward. The appellant relied on 
s. 1 (5) (6). The argument that this horse should be regarded 


as goods which were to be subjected to treatment in the 
course of the appellant’s trade or business was one which no 
one would dream of putting forward except for the purpose 
of maintaining a controversial position. 
dismissed. 

CHARLES and Humpnreys, JJ., agreed. 


The appeal must be 





It having been stated that the case was in the nature of a 
test case, the appeal was dismissed without costs. 
CounsEL: Karmel ; Valentine Holmes and H. P. J Milmo. 
Soricirors : Peacock & Goddard, for Taylor, Son & Corpe, 
Bristol : the Treasury Solicitor. 
{Reported by R. C. CALBURN, Esq., Barrister-at-Law.} 


Oulu Osakayetio of Oulu, Finland ». Arnold Laver & Co., Ltd., 
and Others. 
Atkinson, J. 17th October, 1939. 
SHIPPING—-SHIPPER’S UNDERTAKING TO INSURE GOODS SOLD 

AGAINST War Risks—-GOODS SHIPPED IN VESSEL OF 

BELLIGERENT NATION--WHETHER BUYERS LIABLE FOR 

SXCESS OF PREMIUM ON SCHEDULE RaTE. 

Special case stated by an arbitrator. 

The claimants entered into ¢.1.f. contracts with the respon- 
dent buyers in England for the sale of timber to be shipped to 
Hull during November, 1938. By the material clause of the 
contracts, ‘* before or as soon as tonnage is secured, the marine 
insurance of cargo at f.o.b. and of freight advance to be 
covered by sellers as per Lloyd’s form of policy 
losses payable in London Any increase in premium 

. to be for buyers’ account. Sellers’ obligation 

to insure against war risks is subject to the proviso 
that such insurance can be covered. Should it not be possible 
to cover sellers... shall... have the option of 
cancelling the contract.” On the 18th October, 1938, the 
shippers’ agents chartered for the timber a steamer belonging 
to the Spanish Government, and on the 29th they insured the 
timber with Lloyd’s underwriters against war risks. The 
cover note of the policy, so far as relevant, provided, ‘‘ wood 
goods . per El Neptuno including war &c. risks at 
3s. 6d. per £100 sailing on or before the 5th November, 
1938, held covered thereafter at schedule rate on date of 
sailing but subject to 48 hours’ notice of cancelment unless 
sailing on or before the 28th November, 1938.” Agreed 
minimum rates for insuring against war risks are fixed by the 
Rates Committee of Company and Lloyd’s Underwriters ; 
but from the 6th October, 1937, Spanish steamers were 
excluded from those fixed rates, premiums being left to the 
underwriters’ discretion. At all material dates the schedule 
rate was 2s. 6d. per £100. After the 2nd November, 1938, 
when a Spanish cargo vessel was sunk by the Spanish 
Insurgents off Cromer, war risk insurance premiums on 
Spanish vessels rose substantially. On the 5th November, 
1938, the Neptuno not yet having sailed, the schedule rate 
referred to in the cover note became applicable. The 
shippers’ agents, fearing that that rate was likely to increase 
considerably by the date of sailing, communicated with the 
underwriters and fixed the premium at £5 per £100, at which 
rate the goods were held covered until the 12th November, 
when the vessel sailed. Between the 5th and 12th the rate 
rose to £10 10s. per £100. The buyers declined to pay at the 
£5 rate. The arbitrator held them liable to do so, and left 
for the opinion of the court the question whether the sellers 
were entitled to charter a vessel belonging to a belligerent 
who was notoriously much weaker at sea than his enemy, 
and to insure the goods at a premium to be fixed at the 
discretion of the underwriters on an unknown date of sailing. 
(Cur. adv. vult.) 

ATKINSON, J., said that the shippers had contended before 
him that the contract contained no limitation on their choice 
of steamers, and that they might therefore ship by any vessel 
they wished. He (his lordship) doubted if they were entitled 
to ship by any steamer which, owing to circumstances peculiar 
to itself or its flag, made the burden of insurance against war 
risks heavy beyond the ordinary schedule rates. At any rate, 
they did so at their own cost with regard to excess premiums. 
It was not reasonable to charter a vessel belonging to a state 
actually at war. An agreement for insurance at a rate to be 
fixed at the underwriters’ discretion on the date of sailing would 
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be a gamble at buyers’ risk and defeat the whole object of the 
contract. The buyers contended that the cover note contained 
an agreement by the underwriters to cover at the schedule rate 
of 2s. 6d. per £100 at the material time. If the sellers’ 
contention were right that the cover note referred to the rate 
which the underwriters were actually asking on the date of 
sailing, cover effected on such terms would be outside the 
contract between shippers and sellers. The question must 
therefore be answered in favour of the buyers, and their 
liability for premiums be settled accordingly. 

COUNSEL: Gething (buyers): H. G@. Robertson. 

Soricitors: Pritchard, Sons, Partingion & Holland, for 
Andrew M. Jackson & Co., Hull: Slaughter & May. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


R. v. The Army Council; ex parfe Sandford. 
Lord Hewart, C.J., Charles and Humphreys, JJ. 
19th October, 1939. 

Minitary DrtscrpLine—CONVICTION ON SEVERAL CHARGES 
AT Court-MartiaL—ALL ConvicTIONS EXCEPT ONE 
QUASHED BY ARMy CouNCIL—WHETHER REDUCTION OF 
SENTENCE OBLIGATORY—ARMY Act, 1890 (53 & 54, V. 
c. 4), ss. 57, T70O—Rvues or Procepurse, 1926 (S.R. & O., 
1926, No. 989), r. 54. 

Motion for an order for mandamus. 

The applicant, H. R. Sandford, was until March. 1934, : 
Lieutenant-Colonel in the Indian Army. In January, 1934, 
he was tried by a general court-martial held at Quetta and 
Karachi on five charges under s. 41 of the Army Act (which 
relates to offences punishable by ordinary law), namely, two 
charges of forging documents with intent to defraud and 
three charges of uttering forged documents knowing them to 
be forged and with intent to defraud. He was found guilty 
on all the charges and sentenced to be dismissed the Service. 
On a petition presented to the Army Council in England in 
May, 1934, the convictions on four out of the five counts 
were quashed by the Army Council, who, however, decided 
that the sentence passed could not be interfered with in 
view of the charge of uttering the document, on which he 
remained convicted. The present motion was accordingly 
brought for an order of mandamus on the ground of alleged 
non-compliance by the Army Council with the provisions of 
r. 54 (b) of the Rules of Procedure, 1926, it being contended 
that, in view of the quashing of the conviction on four out of 
the five charges, the rule imposed a statutory duty on the 
Council to revise the sentence which had been imposed. The 
rule provides: ‘‘ Where a sentence has been awarded by a 
court-martial in respect of offences in several charges and 
has been confirmed, and any one of those charges .. . is 
found to be invalid, the authority having power to mitigate, 
remit or commute the punishment awarded by the sentence 
shall take into consideration the fact of such invalidity, and 
mitigate, remit, or commute the punishment awarded 
according as may seem just, having regard to the offences in 
the charges which . are not invalid...” At the 
hearing of the motion counsel for the applicant argued that, 
on the quashing of the conviction on four of the charges, 
there arose an imperative duty on the Council under r. 54 (5) 
to reduce the sentence. Because the regulations provided 
that where a person was convicted on more than one charge, 
the sentence must be built up on the most serious of the 
convictions, with appropriate addition for the others, therefore, 
it was argued, the punishment inflicted in respect of the one 
offence of which the applicant had been found guilty ought 
to be less than that which was originally inflicted on the 
finding, later reversed, of “* guilty ’ on all the charges. 

Lorp Hewart, C.J., said that the construction of the rule 
urged for the applicant would result in manifest absurdity. 
The important words were ‘“ according as may seem just.” 
It must be remembered that the Rules of Procedure were 





made under and with reference to the Army Act itself, s. 57 of 
which contained the clearest possible provisions relating to 
commutation and remission of sentences. There was no 
provision in the Army Act or the Rules that, where more 
charges than one were made and the conviction on one of 
them was quashed, the maximum sentence could not stand 
on any of the other charges and the sentence passed with 
reference to the conviction which was upheld must be reduced. 
If the Rules were in any respect inconsistent with the Act, 
they would be pro tanto superseded by the Act by virtue of 
s. 70 (2). He (his lordship) saw no support for the conception 
of a sentence, advanced for the applicant, as necessarily a 
composite whole made up of several indistinguishable parts 
so that, if in any respect a conviction were modified, it 
followed that some part of the punishment must necessarily 
disappear. There was no reason, under the Rules or other- 
wise, why a sentence passed in respect of one offence might 
not remain unimpaired notwithstanding that, on review, 
other convictions might at the same time have been found 
unsustainable. The motion must be dismissed. 

CHARLES and Humpureys, JJ., agreed. 

CounsEL: Pritt, K.C., and Kyffin; The Attorney-General 
(Sir Donald Somervell, K.C.) and Valentine Holmes. 

Soticirors: Henry Mossop & Syms; The 
Solicitor. 
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War Legislation. 


(Supplementary List, in alphabetical order, to those published, 
week .by week, in THE SOLicirors’ JOURNAL, from the 
16th September to 23rd December, inclusive.) 


Statutory Rules & Orders. 


No. 1811. Barley (Variation of Estimated Average Price) 
No. 1 Order, dated December 7. 
No. 1803. Coal Mines General Regulations § (Precautions 


against Coal Dust), dated December 8. 
Customs. The Beef and Veal Duties (Drawback) 
(No. 1) Order, dated December 19. 
Customs. The Import of Goods (Prohibition) 
(No. 11) Order. dated December 16. 
Emergency Powers (Defence), The Control of 
Paper (No. 6) Order, dated December 16. 


No. 1789. 
No. 1820. 


No. 1817. 


No. 1819/S. 129. National Health Insuransze Employments 
(Exclusion and Inclusion) Amendment Ordet 
(Scotland), dated November 25. 

No. 1807. Road Traffic and Vehicles. The Road Vehicles 


(Part Year Licensing) Order, dated December 7. 

Safeguarding of Industries (Kxemption) No. 7 
Order, dated December 6. (Copper Oxychloride. ) 

Safeguarding of Industries (Exemption) No. 8 
Order, dated December 14. (Scientific Instru- 
ments, Chemicals. etc.). 

War Risks Insurance. Restriction of 
ment. Order, dated December 19, 
Appointed Day. 


Draft Statutory Rules & Orders. 


Factories. The Bottling of Beer, Wines and Spirits (Overtime ) 
Regulations, 1940. 


No. 1745. 


No. 1802. 


Advertise- 


No. 1823. 
fixing 


Non-Parliamentary Publications. 
STATIONERY OFFICE. 


List of Emergency Acts and Statutory Rules and Orders. 
to November 14, 1939. Supplement 5, December 21, 


Revised 


1939, 


Copies of the above S.R. & O.’s, ete., can be obtained 
through The Solicitors’ Law Stationery Society, Ltd.. 22, 
Chancery Lane, London, W.C.2, and Branches. 





Mr. Justice Branson retired at the end of last term. He 
was the senior puisne Judge of the King’s Bench Division 
and was appointed on 25th April, 1921. 
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Legal Notes and News. 


Honours and Appointments. 


His Honour Judge Ruegg, K.C., retires from the County 
Court Bench on the Ist January, 1940, and the Lord 
Chancellor has appointed Mr. DONALD LESLIE FINNEMORE 
to succeed Judge Ruegg on that day as Judge of Circuit No. 26 
(Hanley and Stoke-upon-Trent, etc.) and additional Judge at 
Birmingham County Court (Circuit No. 21). 


Wills and Bequests. 

Mr. Arthur Edward Nalder, solicitor, of Shepton Mallet, 
Somerset, left Fe 36,739, with net personalty £32,342. 

Colonel Uarold Parker, D.S.O., T.D., solicitor, of Blackpool, 
left £10,642, with net personalty £7,398. 

Mr. Alfred John Reed, retired solicitor’s clerk, 
Heath, left £10,930, with net personalty £10,859. He 
£200 to the United Law Clerks’ Society. 


Mr. Henry Woodcock Ryland, retired solicitor, of Holland 
Park, W.. left £304,712. with net personalty £292,641. 


Notes. 


Justice of the 
Christmas 


of Thornton 
left 


Supreme Court since 
Day. at the age of 


Cannon, 
Ottawa, on 


Mr. Justice 
1930, died in 
sixty-two. 

Having regard to the course events have taken since the 
outbreak of war, the Council of The Law Society have decided 
that the main offices of the Society shall be at Chancery Lane, 
and the staff have now returned there. The Society will, 
however, retain their alternative office accommodation at 
Newbury and the offices will return to Newbury if and when 
an order is made by the Lord Chancellor for the removal 
of the Courts from London. 

Further steps to secure better drainage of waterlogged 
but potentially fertile land in England and Wales are indicated 
in a statement recently issued by the Ministry of Agriculture. 
They are the relaxation of conditions of grant for drainage 
schemes carried out by drainage boards and county councils 
and the extension of the grant for a further period; the 
promotion of legislation to give catchment boards additional 
powers to carry out schemes of drainage with the aid of a 
Government grant; and assistance for approved schemes of 
mole drainage. 

The Records Committee of the Essex County Council would 
be glad to learn of the existence of court rolls, rentals, maps 
and other manorial documents in the possession or custody of 
solicitors or other persons living outside Essex. The Essex 
Record Office, County Hall, Chelmsford, is a County Manorial 
Repository scheduled by the Master of the Rolls under the 
Law of Property (Amendment) Act, 1924, and court rolls, 
etc., for nearly 300 Essex manors have now been deposited 
with the county council. The Records Committee would 
greatly appreciate the receipt of further manorial documents, 
deeds, etc., and all deposits may be reclaimed, if so desired, 
at any time in the future. The clerk of the county council 
will be pleased to reimburse the cost of carriage. 

WINTER ASSIZES. 

The following days and places have been fixed for holding 
the Winter Assizes, 1940 :— 

SOUTH-EASTERN CrRCUIT.—-CHARLES, J.—Thursday, 11th 
January, at Huntingdon; Saturday, 13th January, at 
Cambridge ; Thursday, 18th January, at Ipswich ; Wednes- 
day, 24th January, at Norwich; Saturday, 3rd February, at 
Chelmsford. The Lorp CHIEF JusticE.—Saturday, 10th 
February, at Hertford; Wednesday, 14th February, at 
Maidstone; Thursday, 22nd February, at Kingston; 
Saturday, 2nd March, at Lewes. 

NORTHERN CIRCUIT.—SINGLETON and HALLETT, 
Monday, 15th January, at Appleby; Wednesday, 
January, at Carlisle; Monday, 22nd January, 
Monday, 29th January, at Liverpool; Monday, 
at Manchester. 

MIDLAND Crrcurr.—OLIver, J.—Thursday, llth January; 
at Aylesbury ; Tuesday, 16th January, at Bedford ; Monday, 
22nd January, at Northampton; Saturday, 27th January, 
at Leicester; Monday, 5th February, at Oakham ; Tuesday, 
6th February, at Lincoln; Thursday, 15th February, at 
Derby ; Monday, 26th February, at Nottingham. Himpery, J. 
Monday, 4th March, at Warwick. HI_Bery and ASQUITH, J.J. 
—Saturday. 9th March, at Birmingham. 


JJ.— 
17th 
at Lancaster ; 

26th February. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 29% Next London Stock 
Exchange Settlement, Thursday. 11th January, 1940. 

Middl A ci- 

Div. Price e) Plat Appr vans 


Months. 27 Dec. with 
1939. *  fedemption 


ENGLISH GOVERNMENT wena: = 
Consols 4% 1957 or after 
Consols 24% 


£ 
3 


=f. 


103xd 

* is : JAIO 68 
War Loan 33% 1952 or after JD 93 
Funding 4% Loan 1960-90 .. .. MN 106} 
Funding 3% Loan 1959-69 .. .. AO 924 
Funding 23% Loan 1952-57 .. JD 913 
Funding 24% Loan 1956-61 - AO 86 
Victory 4% ‘Loan Av. life 21 years MS 105} 
Conversion ' 5% Loan 1944-64 .. MN 108} 
Conversion 34% Loan 1961 or after AO 933 
Conversion 3% Loan 1948-53 a MS 97} 
Conversion 24% Loan 1944-49 .. AO 95} 
National Defence Loan 3% 1954-58 JJ 95 
Local Loans 3% Stock 1912 or after JAJO 8v 
Bank Stock .. AO 317 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after , . JJ 
India 44% 1950-55. . 
India 3$% 1931 or after -. JAJO 
India 3% 1948 or after .. JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “* T.F.A.” Stock 1942-72 J.J 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 4% 1953-58 ‘> -- MS 
Natal 3% 1929-49 .. ..  .. JJ 
New South Wales 33% 1930-50... JJ 
New Zealand 3% 1945 .« 2 
Nigeria 4% 1963 os ae . 20 
Queensland 34% 1950-70... i JJ 
South Africa 34% 1953-73 .. .. JD 
Victoria 34% 1929-49 & » 8&0 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 2s JJ 
Croydon 3% 1940-60 .. se co 
Essex County 34% 1952-72 .. ws JD 
Leeds 3% 1927 or after ; : JJ 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase. . 
London County 23% Consolidated 
Stock after 1920 at optionof Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 34% Consolidated 
Stock 1954-59 ; = FA 
Manchester 3% 1941 or after -- FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “‘ A” 
1963-2003 .. i. 78} 
Do. do. 3% “ B”’ 1934- 2003 8] 
Do. do. 3% “* E”’ 1953-73 87 
*Middlesex County Council 4% 1952.72 MN 102 
* Do. do. 44% 1950-70... - MN 105 
Nottingham 3% I[rredeemable .. MN %6 
Sheffield Corp. 34% 1968 a ee JJ 95 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ) 103xd 
Gt. Western Rly. 5% Debenture JJ|L153xd 
Gt. Western Rly. 5% Rent Charge .. FA 110xd 
Gt. Western Rly. 5% Cons. Guaranteed MA) 107 
Gt. Western Rly. 5% Preference MA! 87 
Southern Rly. 4% Debenture JJ| 972 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 1014 
Southern Rly. 5% Guaranteed MA, 1073 
Southern Rly. 5% Preference MA! 89 
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* Not. available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 














